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I. CERTIFIED QUESTION AND REQUEST FOR REFORMULATIOGN

After conferring, the parties were unable to agree vn a joint cetified question in this
matter. Therefore, separate submissions and objections to the same were exchanged. The Court
ultimate!y ordered that the following qucstion be certified to this Cout:

Does the West Virginia Supreme Court of Appeal’s opinion in State ex Rel.
Lavejoy v. Callaghan, 576 S.E.2d 246, 213 W.Va. | (2002) interpret the
relevant statutes, when read in para mederia, 1o pennit a surface owner fo
seck judicial review of the West Virginia Department of Environmental
Protection, Office of Oil and Gas’s issuance of & well work permit for a
horizontal Marcellus well?

The Circuit Court of Doddridge County answered the question affirmatively.

The Circuit Court's affirmative answer to the question reflects its denial of Petitioners’
Motions to Dismiss.  Petitioner EQT Production Company (“Petitioner EQT™} respecifully
asserts that the Circuit Court was incomrect in finding that a surface owner has the right to appeal
the issuance of a harizontal shaliow gas well work permit and asks that this Cowrt answer the
guestion as formulated newatively.

Petitioner EQT further asks that this Court utilize its power to reformulate certified
questions because il believes that this question as certified is overly broad and docs not
accurately reflect the facts of the administvative appeal. First, the question as certified states that
the relevant statutes are “interpreted” and read “in para materin,” Petitioner EQT avers that this
is not reflective of the discussion in the per curiem Lovejoy decisten. Further, the question, as
certified, fails to identity the well work penmit as a permut for a horizontat shallow gas well.

This Court can reformulate a certified question “when a certifted question 15 framed so that this

Court s not able to Dully address the law which is involved in the guestion...” Kincaid v.



Mangunm, 189 W, Va. 404, 432 5.E.2d M4 (1993); Ferrell v. Natfonwide Mut Ins. Co., 217 W,
Va. 243, 617 S.E.2d 790 (2003).

Therefore, Petitioner EQT respectfully proposes the following certified questions which
it believes more accurately present the issues:

Are surface owners eitided to an administrative appeal of the issuance of a well

work permit under W, Va. Code §§ 22-6-1 ef seq., W Va. Code §§ 22C-8-1 et

seg.. of W, Va, Code §§ 22C-5-1 a1 seq.?
EQT avers that thes proposed certified question should be answered in the negative.

Does the West Virginia Suprame Court of Appeal’s per ciriam ruling in Srave ex.

rel. Lovejoy v. Callaghan, 213 W, Va. [, 576 S.E. 2d 246 (2002) create the right

tor a surface owner to appeai the issuance of a well work permit for a horizontal

shallow gas well?

EQT avers that this propesed certified question should be answered in the negative.

1. ASSIGNMENTS OF ERROR

1. The Circuit Cour efred in isswing an alfirmative answer to the certified question,
either as slaled or as reformulated, because the answer ignores the compreliensive, clear and
unambiguous Legislative scheme for permitting of natural gas wells. Specifically, only & coal
owner, lessee or operator of a workable coal scam undorying the proposcd dall sife has a right to
administratively appeal the issuance of a well work permit under W. Va. Code §§ 22-6-1 ef seq.,
the general penuitting statute, W. Va, Cade §§ 22C-5-1 et seg., the deep well statnfe, and W, Va,
Code £§ 22C-8-1 et seq., the shallow gas well statute. There is no right to an appeal by a surface
owner under these statutes read individually or read o pari merieria and such s finding would
create a new right or point of law that is not existing in common law or enacted by the
[egislature.

AS a per curiam opinion, Srate ex rel. Lovefoy v. Callaghan, 213 W.Va. 1, 576 5.E24d

246 (2002)per curiam) cannot create a new point of law. Syl Pt. 2, Wfker v, Doe, 210 W. Va,



490, 558 5.E.2d 290 (200M). At least two Circnit Courts, Kanawha County and Doddnidre
Couaty, have considered this same legal issue and they have found that there is no right for a
surface owner to appeal the issuance of a well work permif. Accordingly, the certified question
should be answered in the negative and this Ceurt should find that there is no statutory right of
appeal by surface owners of the issuance of a shallow or deep well work permit.

2. The Circuit Court erred in allowing Respondent to maintain his administrative
appeal of the issuance of a horizontal shallow gas well work permit by ignoring the statutery
distinction between deep gas wells and shallow gas wells. Siate ex rel. Lovejoy v, Callaghan,
213 W.Va 1, 576 §.E.2d 246 (W, Va. 2002)(per curiam} applies enly to stattorily pooled deep
gas weils subject to the “consent and easement provision.” See W. Va, Code § 22C-9-7{b)(4)
(providing for surfice owner consent and easements if a stattitory pooling order is issued). The
per cirfum decision in Lavejoy does not apply to horizontal shallow gas well work permits.
Accordingly, swface owners of the surface estate underlying the drilling location for a horizontal
shallow gas well do not have a right to appesl| the issuance of that horizontal shallow gas well

work petmit.

III. STATEMENT OF THE CASE
A, STATUTORY BACKGROUND
The Leyislature created a comprehensive and explicit stalutory scheme addressing natural
gas permitting.  There is a general permitting statute and accompanying regulations thal govern
all well work permits, W. Va. Code §§ 22-6-! ef seg. and W, Va. C5R §§ 35-4-1. There are
differing permmitting and Dpcmting stalutes and regulations for what are defined by statute as

shallow gas wells and deep gas wells, See discussion infra.



Shallow gas wells are defined by statute as “any gas wel] drilled and completed in a
formation above the top of the uppermost member of the 'Onondzga Group...”™ W. Va. Code §
22-6-1(r). See also W. Va, Code § 22C-8-2{21); §22C-93-2(a){11). However, the definition
funther provides (hat *in drilling 4 shallow well the operator may penetrate into {he *Onondaga
Group” o a reasonable depth, not in excess of twenty feet, in order to allow for logging and
completion operations, but in no event may the ‘Onondaga Group’ forination be otherwise
producced, poirforated or stimulated in any mamner...” fd. As a matter of public policy, shallow
gas wells are traditionally less regulated than deep wells, W, Va. Code § 22C-9-1(b).

The Legislatare provided for additional regulation for all deep wells, defined by statute as
“any well other than a shallow well, drilled and completed in a formation at or below the top of
the uppermiost member of the ‘Onondaga Group™ W, Va, Code § 22-6-1 (g} As such, deep
wells are poverned by both the general permitting statute and accompanying regulations and W,
Va. Code §§ 22C-9-1 er sey. and W. Va. CSR §§ 39-1 ef veq. and W. Va. CSR §§ 39-2 of seq.
OF particular significance in the instant case, surface owners have additional rights under the
deep well statute if they are a part of a statutorily pooled wiit. W, Va. Code § 22C-9-7(b)(4).

At issue in this case is a horizonta) shallow gas well. Joint Appendix (“4pp.™) 29-30. [n
addition to these permitting and operational regutaiory scheme outlined herein, the Legislature
considered the interests of surface owners and the damages to the surface caused by gas
development and enacted the Oil and Gras Production Damage Conpensation Act. Sze W. Va.
Code §4 22-7-1 et seg. Under none of these relevant statutes or regulations are surface owhers

provided with a right to appeal the issuance of a well work permit. See discussion fifra.



B. FACTUAL BACKGROUNB

Petitioner EQT is the lessee of a valid Oil and Gas Lease (“Lease™) of the oil and gas
' eslate underlying the swfsce estate owned in patt by Respondent Matthew Hamblet
{"Respondent™). See App. 131-132 {Lease). The Lease explicitly conteniplates reasonable use of
the surface to access to produce the gas on the property as ong of the bargained for terms.  fd.
Such a right alse exisis under common law. See e.g. Porter v. Mack Mfg. Co., 65 W, Va. 016,
618, 64 S.F. 853, 855 (1909)(stating that mineral interests are eatitled to reasonable nse of the
land to access the ninerals).

Respondent is one owner of the surface estate underlying the well location at issue i this
appeal. App. 35. Respondent has affirmatively and specifically stated that he is only pursning
surface owner objections to the issuance of the horizontal shallow gas well work permit at issue.
Appr. 253,

On March 22, 2010, Petitioner EQT filed a well work pemmit application with the Office
of Oil and Gas (“O0G™) for EQT Well #513136 for a shallow gas well as defined by W. Va.
Code §22-6-1 {r). The permit at issue is to conslruct and drill a horizontal shallow gas well using
a fracturing process where there are no objections by a coal owner, lessee or operator.  See
generally App. 29-47. On April 2, Eﬂlﬁ, Respondent submitted surface owner comments 1o the
granting of this permit to the Cffice of Gil and Gas. App. 52-67. Petitioner EQT submitted a
detailed response w0 Respondent’s conmments on April 14, 2010, addressing cach objection raised
by the Respondent individually and in detail. App. 74-77.

O0G conducted an inspection of the site at 1ssue to cnsure compliance with all applicable
permitting requirements. App. 68. Further, O0OG reviewed the file, including Respondent’s

comiments and Petitioner EQT’s respanse to those comments. fd. On April 22, 2010, the 0OG

Ln



determined that the application met the requirements of W. Va, Code §8§ 22-6-1 ef seq. and W,
Wa, CSR §§ 35-4-1 ef veq. and 1ssued to EQT the shallow gas well work permit for Well
#513136 (Cpermit’™). See App. 29 and 6B, There are at least four wells permitted, without
objection, and constructed on Mr. Hamblet's surface estate. dpp, 260; 269.

On or about May 21, 2010, Respondent filed a Peririon for Appeal of Issuance of Well
Permif in the Circuit Court of Doddridge County alleging. inter afia, that the Petition was ftled
“pursuant to Stete ex Rel. Loveroy v. Collaghan, 576 S.E.2d 246 at 249 (2002) {per curiam] and
W. Va. Code § 22-6-40." Adpp. 2-6. Petitioner EQT filed a Response in Opposition to Petition
for Appeal asserting that Respondent did not have a right to appeal the issuance of the permit
under any relevant statutory avthority on or sbout June 4, 2010, App. 11-26.

Petitioners James Martin, Chief of the Office of Qil and Gas of the West Virginia
Department of Environmental Protection, the Office of Oil and Gas and the West Virginia
Department of Environmental Protection {collectively “Petitioner O0OG™) filed a Motion to
fXemiss on or about June 14, 2010 averring that Respondent had no statutory right of appeal 1o
the permit's issuance vnder W. Va. Code § 22-6-40 and noting that the per enriam Lovejoy
discussion relied upon by Respoudent was based primarily on the timeliness of the challenge and
not necessarily the underlying right of appeal. App. 82-106. Petitioner OOG further noted that
the per curiam Lovefoy opinion did not create a right of appeal because one does not exist. fd.

Petittoner EQT filed a Motion to Dismiss and Joinder in 00 s Modion to Dismiss on or
about October 26, 2010 noting ihat the plain language of the relevant statutes do nof provide a
surface owner with the right to judicial review or administrative review of the issuance of a

drilling or well work permit. App. 107-113.



The Circuit Court of Doddridge County held two hearings on the pending Motions to
Dismiss, onc on November 23, 2010 and another on July 5, 2011, At the hearing on November
23, 2019, the Circmit Court entered a temporary stay of only the one permit at issue in the nstant
case until the Motion to Disimiss was decided and ordercd further briefing. App. 180-82. The
parties submitted supplemental bricfs on the issues raised in the Motions to Dismiss and in the
November 23, 2010 hearing. App. 139-179. A second hearing was scheduled for July 3, 201 1.
At the July 5, 2011 hearing, the Circuit Court riled that under the decision In Siate ex ref.
Lovejoy v. Callaghan, et al, 213 W Va 1, 576 S E.2d 246 (2002){per curianr), Respondent
Hamblet as a surface owner had a right of appeal of the issuance of this horizontal shallow gas
well.  App. 193-196. The Circuit Court reached ne funther issues raised by the parties in its

ruling and permitted OOG mid EQT to pursue this issue as a certificd question.  4pp. 197-198.

IV. SUMMARY OF ARGUMENT

The Legislature created a comprehensive and unambiguous regulatory scheme governing
the permitting of naturat gas wells, See W. Va. Code §§ 22-6-1 et seq. (providing general
pemmitting regulations for all wells); 220-9-1 ef seg. (pertaining to Jecp wellsy, and 22C-8-1 e
seq.(pertaining to shallow gas wells where a coal interest objects to a drilling application). The
Legislature did not provide for an objection, administrative appeal or judicial review of a well
work permnit by a surface owner. While surface owncrs are not without remedies under both
statutory and common law, the Legislature specifically and clearly limited objections and
appeals 10 coal owners, lessees and operatons of coal seams, as defined by statute, underl ving the
praposed well site location, See W.Va. Code §§ 22-6-15; 22-6-16; 22-6-17; 22-6-40: 22-6-41;

22C-8-7. See also W, Va. Code §§ 22-7-1 a1 seq. (providing for surface owner datnages).



There is no need to coustrue or interpret a plainly written statute; instead it should be
applied as enacted, See Concept Mining, inc. v. Helton, 217 W.Va. 198, 303, 617 5.E.2d 845,
B50 (2005)(per curiam){citing DeVane v. Kennedy, 205 W .Va, 519, 529, 519 S.E.2d 622, 632
(1999 ("Where the lanpuage of a statutory provision is plain, its ferms should be applied as
written and not construed.™}); Ashby v. Citv of Fairmont, 216 W.Va, 527, §31, 607 5.E.2d 856,
860 (2004} (holding that when addressing a statutory provisicn the “Court is bound to apply, and
not construe, the enactment’s plain language.”), Expanding the narrowly prescribed group of
potential objections and appeals to the issuance of a well work permit as defined by the plain
language used by the Legislame to include surface owners will significantly and negatively
mpact lhe permiiting process and is contrary to well seitled law, See eg. Syl Pt. 2, Crea w.
Creg, 222 W, Va, 388, 664 5.E.2d 729 (2008) " Where the Lepislature has prescribed limitations
on the right to appeal, such limitations are exclusive, and cannot bhe enlarged by the

1L}

cowrt.™)(intemal citations omitted),
Accordingly, lo the cxtent that the per curiam Lovejoy decision implies or asserts that
there is a clear right of appeal of the issuance of a well wark permit by a surface owner, it should
be overruled. To hold otherwise would fundamentally alter the statutory scheme and permitting
process carefully constructed by the Legtslature lo balance the panoply of interests atfected by
the development and production of natural gas.

Even without reaching this broader issue, however, this Cowrt can decide the matters at
issne in fhe mstant case on a much narrower basis: that the per cwriant Lovejorv opinion does not
upply to horizontal shallow gas wells. There are significant distinctions under West Virghuia law

in the governing statutes and regulations between shallow gas wells and deep gas wells. In the

per curiam Lovejoy opinion, the focus of the relief sought was based on deep well surface owner



consent and easement requiremnents in a statutory pooling situation that are not applicable to the
horzontal shaliow gas well permit at issuc in this case. See Lovefou, supra at 3-4, 248-45,
Accordingly, this Cowrt should reformulate the certified question to reflect this nmmow issue and

find that the per curiam decision in Lovejoy does not apply to shallow gas well werk permits.

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION

Petitiener EQT reguests oral argument under Rule 20 of the West Virginia Revised Rules
of Appeliate Procedure. The issus presented in this certified question is of fundamental public
importance given the potential impact of an expanded appeal right to the issuance of a shallow
gas well work permit.  Further, there is g confliet in the Cirenit Courts, and in faet within the
{Circuit Cowrt of Doddridgs County, as to whether or not a surface owner has the right to appeal
the issuance of a shallow gas well work permit. Finally, oral argument will assist this Court

civen the technical distinctions and subjeet matter of the statutes at issue.

¥I. ARGUMENT
A. STANDARD OF REVIEW IS DE NOVO
The West Virghua Supreme Court of Appeals cvaluates and reviews guestions of law
answered and certified by a circuit court de nove. See Ferrell v. Nationwide Mut, Ins. Co., 217
W. Va, 243, 245, 617 S.E.2d 190, 792 (2005)(citing Syl. Pt. 1, Gallopoo v. Wal-Mart Stores,
Inc, 197 W, Va. 172, 475 S.E.24 172(1990); Wilsen v. Berner, 218 W. Va. 628, 631, 625 S.E.2d

06, 709 {2005 citations omiticd).



B. THERE IS NO STATUTORY RIGHT OF APPEAL OF A WELL WORK
PERMIT BY A SURFACE OWNER AND THE PER CURIAM LOVEJOY
DECISION DOES NOT CREATE THAT RIGHT

The Legislature has enacted a stamtory scheme that cleatly and unambiguously defines
the adniinistrative appeal process for the issuance of a well work permit. See discussion infia.
That statutory scheme provides for a narrowly defined and plainly stated set of potential
administrative appeals. See W, Va, Code §§ 22-6-15; 22-6-17; 22C-8-7, 22-0-40 and 22-6-41, It
15 well settled thal courts should not enlarge & right to appeal presenibed by the Legislature.  See
Syl Pt. 2, Crea v, Crea, 222 W. Va, 388, 604 5.E.2d 729 (2008)(""Where the Legislature has
prescribed limitations on the right to appeal, such limitations are cxclusive, and camnot be
enlarged by the court! Stare v. De Spain, 139 W.Va, 854, [857,] 81 S.E.2d 914, 216 (1954)."
Syllabus Paint 1, West Virginia Deparvtment of Encrgy v. Hobet Mining & Construction Co., 178
W.Va. 262, 358 5. E.2d 823 (1987)). In this case, the certified question interprets the per curian
opinion in Levejoy to do just that, to expand the Legislature's prescribed limitations of the right
to appeal the issuance of a well work permit. This Court should reject that expanded appeals
process and find ihat the per cwriant opinion in Lovejoy does not enlarge the category of interests
that the Legislature plainly provided a right to appcal the issuance of a well work permit: coal
owners, lessees and operators, To the extent the per cwrfam opinion in Lovejoy states otherwise,
it should be rejected.

The certified question fuvther provides that the per curfam opinion in Lovejny “intorprels”
the cicar and unambiguous statutory scheme enacted by the Legislaturc. There is no need to
interpret or construe the clear statement of the presciibed limitation on the right to appcal in the
instant case. See Ashby v. City of Fairmont, 216 W. Va, 527, 531, 607 SE.2d 856, 860

(2004)(stating courts are bound to “apply, and not construe®” the plain language of a statute). As



such, this Court should apply the clear and unambiguous language of the stanites as written to
find that a surface awner does nof have a right to appceal the issuance of a well work pennit.

In the instance of natural gas well permitting, the Legislature has explicitly limited the
type of interests that can appeal the issuance of a well work permit 1o coal sean1 awners, lessees
or operatavs of workable coal seams underlying the proposed well location. See W. Va. Code §§
22-G-15; 22-6-16; 22-6-17 and 22C-8-7. W. Va. Code § 22-6-40 states:

Any party to the proceeding under section fifteen of this articke or

sectiom seven, article eight, chapter twenty-two-¢ of this cede,

adversely allected by the issuance of a drilling permit or to the issuance of

8 fracturing permit or fhe refusal of the director to grant a drilling permit

or fracturing permit is entitled to judicial review thercof. All of the

pertinent provisions of section four, article five, chapter twenty-nine-a of

this code shall apply wo and govern such judicial review with like effect ...
{d. {emphasis added), The sections referenced within this provision, W. Va. Code § 22-6-15 and
W. Va. Code § 22C-8-7, by their plain language, do not provide the right for & surface cwner to
judicial review of the granting of any well work permit, Ceurts are bound to “apply, ard not
construe™ the plam languape of a statute. Ashby, supre at 531, 860, Thus, to the extent that the
ber curiam decision in Lovejor interprets or construes the statutes languape 1o piovide a surfaee
owner such a right of appeal, if is incorect and should be averruled.

As set forth above, W. Va. Code §§ 22-6-1 & geg. and the accompanying regulations
provide the parameters for the general permiitting process for all natural gas wells. A coal owner,
lessee or operator may file an objection to a proposcd well work within fifteen days from receipt
of the notice and plat object to the issuance of a well work perinit “[w]hen a proposed shallow
well drilling site is above a seam or seams of coal.” W, Va. Code §22-6-17 (). A coal seam is

defined as interchangcalble with “workable coal bed™ under this statute and is furthey defined to

be “any seam of ccal twenty inches or more in thickniess, unless a seam of less thickness is being
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commercially worked, or can in the judgment of the department foreseeably be commercially
worked and will require protection if wells are drilled through it.” W. Va. Code § 22-6-1(e).

Ohbjections 1o deep well permits and fracturing permits are also provided [or by coal
owiers, icssees or operators when the proposcd well location overlies a workable coal seant. W,
Va. Code §22-6-15 {a): W. Va. Code § 22-6-1 {g). There is no simnilar provision in any of thc
statutes or regulaiions cited herein providing a right of administrative hearings on objcetions or
judicial review for surface owncers. See W. Va. Code §§ 22-6-15; 22-6-17; 22-6-40; and 22-6-41.

The Legislature has plainly and clearly limited the appeals of the issuance of well work
permits tlirough their comprehensive statutory scheme, while providing surface owners with
alternale statutory damage remedies, See eg. W. Va. Code §§ 22-7-1 ef seg, (providing statutory
remedies for surface owners whose surface is disturbed by the developmeni of natural gas
rescurces). Surface owners, itv appropriate circumstances, would also have the option of
pursuing injunctive relicf or other common law remedies. They do not, however, have a right to
administrative appeal based on the plain lanpuage establishing the appeal process for the
izsuance of well work permit. See W. Va. Code §§ 22-6-15; 22-6-17; 22-6-40; and 22-6-4].

This Court has consistently held that where a statute is unambiguous and clear, “'the plain
meaning is {o be accepted without resorting to the rules of interprelation™ Ashin, supre, al 333,
862 (quoting Syl. Pt. 2, Stare v. Flder, 152 W. Va. 571, 165 S.E.2d 108 [1968); Syl. Pt. 2, State
ex vel. Stanley v. Sine, 215 W.Va. 100, 215 W, Va, 100, 594 S,E.2d 314 (2004}). In cases such
as this, “the statute should not be interprcted by the cowrts, and in such case[s] it is the duly of
the cowrts not to constrne but to appiy the statute.” fd. {queting Syl. Pt. 5, State v General

Daniel Morgan Post No. 548, V.F W, 144 W, Va 137, 107 S.E.2d 353 (1959) and Syl Pt. 2,
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Burrows v, Netionwide Mut, Ins, Co., 215 W . Va. 668, 600 $.E.2d 565 (2004)).  The statutes at
{ssuc are clear and unambignous and should be applied, not interpreted or eonstrued.

Surface owners are provided with notice and the opportunity to comment on a proposed
permil in aceordance with W. Va. Code § 22-6-9 and W. Va. Code § 22-6-10. This is a right to
comment to the director or Chicf of the Office of il and Gas. The statute specifically notes that
such comments are for the henefit of the director, who may then:

...cause such inspections to be made of the proposed well work location

as to assure adequate rcview of the application. ...The director shall

promptly review all comments filed. If after review af the appllcation

and all comments received, the application for 2 well work permit is

approved, and no timely ebjection or comment has been filed with

the dircctor or made by the director under the provisions of section

fHieen, sixteen or scventeen of this article, the pevmit skall he issued,

witl: conditiens, if any. Nothing in this section shall be construed to

supersede the provisions of sections six, twelve, thirtecn, fourteen,

fiftecn, sixteen and seventeen of this article,
W. Va. Code § 22-6-10 (emphasis added). The sections referenced within the cmphasized
language supra, sections fifieen, sixteen and seventeen, all specifically limit objcetions to coal
owners, lessees, or operators of eoal seams underlying the proposed well loeation. See W. Va,
Code §§ 22-6-15; 22-6-16; and 22-6-17. Thus, the Legislature has unambiguousiy indicated that
if the conditions of W. Va. Code § 22-6-10 are met, the director approves the applieation, and
there is no coal owner, lessee or operator objection, the penmit shall be approved. See Concept
Minfng, supre, at 303, 850 (citing $yl. Pt. |, Nelson v. W Va. Pub. Emplovees fns. 8d, 171 W,
Va. 445, 300 5.E. 2d 86 (1982) and noting that the use of the word shall is afforded a mandatory
connotation).  This leaves no doubt that the Legislature did not intend to provide for an

administrative appeal by a surface owner of the issvance of a well work permit outside of the

cominents provided for in W. Va. Code § 22-6-10.



[ addition to permitting procedures, the Legislature provided the 004G with enforcement
authority. Environmental concems with regard to the actual diilling of the well or compliance of
operations on the property with regulations arc properly addressed with the OOG through ifs
inspection process, See W.Va. Code §22-6-3. The OOG has full antherity to address issues of
noncompliance and violations of drilling permits and environmental regulations. fd. See also
W, Va. Code § 22-6-28. In fact, protecting the environment is the arca of specialized expertize
and responsibility of the West Virginia Department of Enviromnental Protection and the Office
of Oil and Gas. See W. Va. Code § 22-1-1 and W. Va. Code § 22-1-7(4). [n addition,
complaints and allegations of damages to property are properly addressed through leases,
statutory or common law actions that are ripe for discussion or adjudication after drilling is
complete. See eqr. W. Va. Code § §22-7-1 ef seq. Thus, there is a comprehensive statutory
scheme that deals with both the potential environmental impact and surface damaye aspects of
the development and production of natural gas that provides swface owners with a myriad of
aptions 1o address any issues that arise.

What s surface owner dees not have, however, under this comprehensive statutory
schieme, is a tight to appeal of the issuance of a drilling permit. W, Va. Code § 22-6-40 states:

Any party to the proceeding under sectien fificen of this article or
section seven, article eight, chapter fweaty-two-c of this code,
adverse]y affected by the issuance of a drilling permit or to the issvanee of
a fracturing permit or the refusal of the director to grant a drilling permit
or fracturing permit is entitled to judicial review thereof. All of the
pertinent provisions of sectian four, atticle five, chapter twenty-ning-a of
this code shall apply to and govern such judicial review will like cffect ...
Id. (emphasis added). The seetions referenced within this provision, W, Va, Code § 22-6-15 and

W. Va. Code § 22C-5-7, do not expressly or by implication provide the right for a surface owner

to judicial review of the granting of a dolling permit.  Instead, the sections referenced
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specifically it objections and appeals of a drilling pertnit for a deep gas well, fracturing a gas
well, or shallow gas well to abjections by a coal seam owner, lessee or operater whose coal seam
underlies the proposed drilling site. See W. Va. Code § 22-6-15(a) and W. Va, Code § 22C-8-
(a)

The Court encountered a2 similarly comprehensive statutory scheme in CAC floldines,
LLC v, Dvautec Corp., USA, ef al., 224 W. Vg, 25, 680 S.E.2d 40 (2009). {n CBC, this Court
examined the Cealbed Methane Aet and evaluated the avthority of O0G to resolve issucs of
conflicting ownership claims, In that case, as in this case, a review of the statutory schieme as a
whole revealed a clear decision of the Legislature to circumvemnt a particular legal issug within
tle statute and take it outside the authority of the permitting process. 7d. at 30, 45. While in that
case the issue lcft outside the statutory scheme was a resolution of ownership of coalbed
methane, in this case it is the issue of surface owner appeals given that the statute clearly
provides only for comments by surface owners. [n CBC, as in this case, the Legislature carefully
proscribed a procedure and delineated antharity to decide and review certain issues. In this case,
as in CEC, tins Court should find that there is no administrative or procedural basis for either the
00G or the Cirenit Court to deal with Respondents’ appeal of the issuance of a well work
perniit,

Allowing a surface owner to directly pursue an appeal to the Circuit Court of the issuance
of a permit by the QGOG has the potential to significantly impact and delay the permitting process
by exponentially increasing the class of people entitled to appeal the issnance of a permit and the
possible nomber of appeals. The Legislature specifically and narrowly tatlored its statutes and
regulaticns with regard to the group of interests that can appeal the issuance of a well work

penunit: coal owners, operators or lessecs whose coal seam underlies a well work location. See
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W. Va. Code $§ 22-6-15; 22-6-17; 22C-8-7. This allows the 00G to cmploy its expertise and
experience it pralecting the environment through review of permif applications and
vestigations of alleged violations efficiently, It further supporis the stated public policy and
public interest in encouraging the devclopment and production of the state’s gas reserves. See
e.s. W. Va. Code § 22C-8-1(2)(2) and W. Va. Code § 22C-9-1{a)(1)-(3).

Respondent admits that there is no clear right of & “surface anly owner to appeal” in the
statute, but rclics on the lack of a prohibition of such an appeal and the per curimn decision in
Lovejoy, discussed infra, as bolstering his position. App. 301, However, cstablishing that there
is no express prohibition against an administrative appeal is en illogical and inappropriate
methad to establish that there is a right to such an appeal. As discussed above, the statutes at
issie in this case plainly and specifically provide for limited appeals of the issvance of well work
permits. See g W. Va, Code §§ 22-6-40; 22-6-15 and 22C-8-7. As such, the L egislature has
prescribed limitations on the vight to appeal and the court cannot enlarge those limitations, See
State v De Spoin, 139 W.Va, B54, B57, 8] S.E.2d 914, 916 (1954); Syl. Pr. 1, Wesr Firghiia
Depurtment of Energy v. Hobet Mining & Construction Co., 178 W.Va, 262, 358 S.E.2d 823
{1987); 5yl Pt. 2, Creg v, Cren, 222 W, Va. 388, 664 5.E.2d 729 (2008).

For shallow gas well pérmits, such as the one at issue in this casze, (he plain statulory
language does not provide for a surface owner to appeal the issuance of such a permit by the
O0OG over the comments or olijections of that surface owner. The surface owner has no right of
appeal 1o the Shallow Gas Well Eeview Board or to judicial review under W. Va. Code § 22-6-
40 or W, Va. Code § 22-6-41. Further, cven if an objection by a coal owner, lessee or operator
objects to a shallow gas well pemnit and W. Va, Code §§ 22C-8-1 ¢f seg. applied, there is no

provision that a surface owner must consent to the location of a pooled unit in cases such as the
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instant one, where the oil and gas estate has been severed from the surface estate. W, Va. Code §
22C-8-11(f). As such the instant case cannot meet the definition of a “contested case™ under the
Administrative Procedures Act. See W, Va, Code § 29A-1-Xb).

Both the Kanawha County Cirewit Court and the Doddridge County Circuit Court have
held that the W. Va, Code §§ 22-6-1 ef seg. and the per curfam Lovejoy opinion do not provide a
surface owner with judicial review of the issnance of a well permit. Respondent OOG provided
copies of Orders from the Kanawha County Circuit Court reflecting these rulings as exhibits to
Respondent’s Supplemental Memorandum. Agp. 156-170. In Sines v. Huffinan, Civil Action
No. 08-AAA-93 (Circuit Court of Kanawha County, West Virgimia), a petitioner sought to
challenge the issuance of a work well permit, relying on, huter alia, the per curiein Lavejoy
decision. App. 156-159, Kanawha Couaty Circuit Court Judge Louis H. Bloom concluded that
“[t]he holding in Lovejoy v. DEP, 213 W, Va. 1, 576 S.E.2d 246 (2002} notwithstanding, W, Va.
Code §8 22-6-1 et seq. docs not provide a surface owner a right to appeal a well permnit.” App.
138,

In 2 'Brien v. Martin, et af., Civil Action No, U7-Misc-304 (Circait Court of Kanawha
County West Virginia), Judge Bloom reviewed as factnal background an earlier decision issued
by the Circuit Court of Doddridge County involving the same partics and the same shallow gas
well permit. App. 160-170. Tn €2"Brien, the petitioners initially filed an appeal of the issuance of
a shallow weil work permit to Key Oil in Doddridge County, Civil Action No. 06-C-30. The
Doddridee County Circuit Court in that instance, unlike the present case, dismissed the case on
the basis that it lacked jurisdiction to cousider an appeat of the O0G's decision to isate a permit

and because it found “West Virginia law provides no such remedy for owners of surface property
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on which a shallow oil or gas well 18 pormitted.” App. 161 at § 7 (¢citing to Doddridge County
Order).

After the issuance of a second permit for a second shallow gas well on their property, Mr.
(M'Brien filed a Petition for Writ of Mandamus sand Prohibition with the Kanawha County
Cireuit Court. Judge Bloom found that the petitioners failed to demcustrate that they had a clear
legal right to 8 hearing before the O0OG and speeifically noted that W, Va, Code §§ 22-6-1 ef seq.
provides no statutory right to a hearing for surface owners whe object to shallow well permits.
App. 165 at % 4,

Given the analysis of the comprehensive statutory schemes set forth above, Petitioner
EQT believes that the discussion in the per ewriam Lovejoy opinion regarding a right to appeal
does not accurately reflect the fact that only coal owners, lessees and operators of workable coal
seams undetlying the well site at issue have a right to appeal the ssuance af a well work permit.
As the per curfam Lovejpy decision does not apply the plain langnage of the statutes set forth
above, applying or interpreting that decision lo create a right of appeal for surface owners that
does not exist in statute and was not intended or created by the Legislature would create a new
point of law which cannot be done through the issuance of a per curfam deeision. See Syi, Pt. 2,
Walker v. Dee, 210 W, Va. 490; 558 5.L.2d 290 (2001). Howcver, as sct forth below, Petitioner
EQT does not believe that this Court must reach that broader decision in the instant case beeause

the per curicon Lovefoy, as decided, docs not apply to horizontal shallow gas wells.

C. THE PER CURIAM LOVEJOY DECISION DOES NOT APPLY TO THIS
HORIZONTAL SHALLOW GAS WELL PERMIT

Respondent relies on Lervejoy, supra to support his centention that he has a clear right of

appeal to the decision by OO to issue a horizontal well work permil. See 4pp. 114-1135 (citing
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Lovejoy, supra al 249). As discussed above, Petitioner EQT avers that there is no right of appeal
for a surface owner whether a shallow gas well or 2 deep gas well is at issue. However, if the
Court does not wish fo reacls this broader {ssue, the instant matter ean still be resolved as a matter
of law because the per ciriam decision Lovejoy does not apply to the horizontal shallow gas well
perait, it only applies to deep well pernnts subject to statutory pooling. W. Va, Code §§ 22C-9-
| et seq., and specifically the provision noted as “[a]t the center of the reliel sought™ in Lovefoy
and deemed the “consent and easement™ provision are inapplicable to this borizonta) shallow gas
well work permit. See W, Va. Cede §22C-9-7(b){4) {providing for surface owner consent before
drifling a deep well on & statutorily pooled drilling unit); W. Va. Code §22C-9-3{(b)1) (stating
that shallow gas wells other than thosc utilized in sccondary recovery programs are excluded
from the provisions of that article).

In the per curiam Lovejoy decision, the surface owner petitioners sought a writ of
mandamus to compel O0G to revoke a working well permit for a discovery deep well. defined
specifically as a well expressly drilled for the purpose of lacating a pool of cil or gas. See
Lovejov, supra at 2, 247 1. 6. The well work permit had been issued, drilling and reclamation
completed, and the permit released. fd. at 2; 247.  The petitioners had taken no aciion fo have
the permit reviewed or stop the drilling process for approximately two years. /4.

In West Virginia, the Legisiature has clearly and explicitly defined gas wells as either
shallow or deep wells.! This court recognized the significance of that distinction for permitting
purposes it Stafe ex ref. Bite Eagle Land, LLC ef af. v. West Viveinia Oif & Gas Conservation

Commission, et af., 222 W, Va. 342, 664 S E.2d 683 (2008). The Legislative intent for this

'In August 2011, cmerpency rules for horizontal welts were also enacted. These rules do ot apply te the instant
ease 45 the permit at issue was issoed in 2040
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delineation between deep and shallow gas wells is well established and focuses on both practical

considerations and the public imterest. W. Va. Code § 22C-9-1 (b) states:
The Legislature hereby determines and finds that ofl and natural gas found
in Weslt Virginia in shallow sands or sfrata have besn praduced
contineously for more than one hundred years; that oil and ges deposits m
such shallow sands or strata have geological and other characteristics
different than those found in deeper fonmations; and that in order to
encowrage the maximum recovery of oil and gas from all productive
forrnations in this stafe, it is not in the public unerest, with the exception
of shallow wells utilized in a secondary recovery program, to cnaect
statutory provisions relating to the exploration for or praduction from oil
and gas from shallow wells, as defined in section two of this article, but
that it is in the public interest to enact statutory provisions cstablishing
regulatory procedures and principies to be applied to the exploration for or
production of oil and gas from deep wells, as defined in said section two.

Deep wells are defined by statuic as “any well other than a shallow well, drilled and
completed in a formation at or below the top of the uppermost member of the ‘Gnondaga
Group.”™ W. Va. Code § 22-6-1 (g). See alsoe W, Va, Code § 22C-8-2 (8} and W. Va. Code §
22C-D-2 {a) (12). In addition to the perinitting requirements set forth in W, Va, Code §§ 22-6-1
ef seg. and the accompanying regulations at W, Va, CSR §§ 35-4-1 ef seq., deep wells are also
governed by W. Va. Code §§ 22C-9-1 ef seq. and W. Va. CSR §§ 39-1 ef seg. and W, Va. CSR
55 39-2 er veg.

Shallow gas wells arc defined Ly statute as “any gas well drilled and completed in a
formation above the top of the uppermeost member of the ‘Onondaga Group...™ W. Va. Code §
22-6-1 {r). See also W. Va. Cade § 220-8-2 {21) and W. V4, Code §22C-9-2 (a) (11}
However, the definition further provides that “in drilling a shallow well the operator may
penetrate into the *Onondaga Group’ 10 a reasonable depth, not in excess of twenty feet, in order

io allow for logging and completion operations, but in no event may the ‘Onondaga Group®

formation be otherwise produced, perforated ot stimulated in any maoner...” %l Shallow gas
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wells are penmitted wnder W, Va. Code §§ 22-6-1 ¢f seq. and W. Va. CSR §§ 35-4-1 ¢r seq. I,
and only if, a coal owner, lessee or operator objects, W. Va. Code §§ 22C-8-1 ef seq., and the
associated regulations W. Va. CSR §§ 50-1 er seq. will apply to the well work application and
perit.

The application st issue is 1o drill a shallow gas well where there are no chjections by a
coal owner, coal Jessee or coal interest, See App, 27-81. See alse dpp. 251, Accordingly, the
applicable statute and regulations are only W. Va. Code §§ 22-6-1 ef yeq. and W. Va. CER §§
35-4-1 ef seg. There ig no provision in W. Va. Code §§ 22-6-1 ef seq. that provides a nght to
appeal the issuance of a well work permit by & surface owner. As admitted by Respondent, there
is in fagt no statutory provision that clearly provides a surface owner with a right to appeal. App.
301, This does not mean that a surface owner is without remedy. Instead, a surface owner could
seek an injunction, seek damages under W. Va, Code §§ 22-7-1 et seq., or pursue comman law
actions to protect their interests.

As discussed supre, the Legisiature has consistently made a definitive distinction
between the treatment of deep gas wells and shallow pas wells and the rules and regulations
voverning the same, This Cour recognized that distinction in Blue Fagle Land Co., supra.
Givep the recognition by this Court in the Lavejoy decision that the consent and casemeit
provision was at the center of the relief songht and a necessary background to the discussion, the
fact that the samne provision does not apply to this horizontal shallow gas well at issve is fatal to
Respondents’ reliance on the per curiam decision in Lovejoy 1o support his appeal. See Lovejoy,
supra at 3-4; 248-49.

To avoid this fatal factual distinelion between the instant case and the per curiam

decision in Levejov, Respondent has averred that a discovery deep well is similar 1o a horizontal
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reasons: there has been no coal owner, lessee or aperator abjection: there is no pooling order at
issue; and the gas underlying this tract has been severed from the surlace.

In addition, the per curfam Lovefov decision cited W. Va. Code § 22-G-41 (1594) 1o
support its assertion that petitioners had a right of appeal of the issuance of the well worl permit
at tssue, fd. at 2, 247, See also id. at 4, 249, This provision provides, in pertinenl part:

Any party to the proceedings under section sixteen of this anticle adversely
affected by the order of issuance of a drilling permit or to the issuance of a
fracturing permit or the refusal of the director to grant a drilling permit or
fracturing permit is entitled to judicial review thereof. ...
W. Va. Code § 22-6-4]1. The referenced secticn sixteen provides for objections by coal operators
of the coal seam beneath the well site to be drilled or converted for the purposes provided for in
section fourteen of the acticle, See W. Va, Code § 22-6-16, Section fourteen of the article
provides for the introduction of liguids for the purposcs provided for in section twenty-five of
this article or for the introduction of liquids for the disposal of pollutants or the effluent
theretrom on any wact of land, or before converting an existing well for such pmposes. See W.
Va. Code § 22-6-14. See afso W. Va. Code § 22-6-25 (providing “[tjhe owner or aperatar of any
well or wells which produce cil or gas may allow sueh well or wells to remain open for the
purpose of introducing water or other liquid pressure into and upan the producing strata for the
purpose of recovering the oil contained therein, and may drill sdditional wetls for like
purpnses, .. emphasis added). Thos, W, Va, Code § 22-6-41 is factually inapplicable to the
sttt case.

However, Respondent relies vpon W, Va. Code § 22-6-40, not W. Va. Code § 22-6-4] 1o

support his appeal. As set forth at length above, neither W, Va, Code § 22-6-48 nov the statufory

provisions referred to therein, W. Va. Code § 22-6-15 and W, Va. Code § 22C-8-7, provide for

the right of a surface owner to appeal (he issuance of a well work permit, Nor is there any
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support for such appeal by a surface owner found in the general statutory scheme that describes
the role and procedures of the QDG. See generally W, Va. Code §§ 22-6-1 et seq. Tnstead, the
sections referenced specifically only provide for objections and appeals of a drilling permit for a
decp gas well, fracturing a gas well, or shallow gas well by a coal seam owner, lesses of operatar
whose coal seam underlies the proposed drilling site. See W. Va, Code §§ 32-6-40; 22-6-15 {(a};
22-8-7 (a).

As set forth herein, Petitioner EQT believes this Court can decide the instant certified
question on the narmow question of whether a surface owner has the right 10 appeal the decision
lo {ssue a horizontal shallow gas well work permit when there has been no ohjection by a coal
seam owner, lessce or inlerest, Based on the locus of the Levejoy Coorl on the necessary
backzround of the “consent and casciment™ provision that is not at issue in the instant case and
the explicit statutory language discussed above, the eortified question should be reformulated to
reflect the status of this well as a horizontal shallow gas well and this Court should find that
Lovefor does not apply or address this type of well and does not create a right of appeal for a

surface owner of & horizontal shallow gas well.

VIL. CONCLUSION

The comprchensive and unambignous statutory langiage granting a prescribed group of
interests an appeal of the issuance of a well work penmit pravides only for such an appeal by the
aowncr, operator, or lessce of a workable coal seam whicl underiies the well site at {ssue, Surface
owners were not granted a right to appeal the issvance of a well work permit by the Legislature
under 1his plain statutory language. The Court should not enlarge that clearly defined group to
include surface owners, Accordingly, 1o the extent that the per curfam Lovejop decision sugpests

that there is a statutory right of appeal of the issuance of & well work permit by a surface owner,
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it should be overrided, Lovefor is a per curiam decision and should not be interpreted or applied
to create new rights not found in the plain language of the relevant statute,

The Court does not have to reach that broad issue, however, because the per curiam
Lovejoy is inapplicable (o the permit application and appeal at issue it the imstant case. The per
ctirderr Lovejor decision only discusses and applies to deep well permits and ciles as the center
of the relief sought the “consent and sasement™ provision that applics only to statutorily poocled
deep wells, That necessary background is not present in this case and so the per ciriam Lovejay
should not apply and should not be imerpreted to create @ rght that does not exist. Respondent
has comunented and appealed the issuance of this shallow gas well permit solely as a surface
owner and not as a coal owner, lessee or operator. As such he has no right to appeal the issuance
of the horizental shadlow gas well work permit under the LZovefoy per curicen decision or the
relevant statutory authority,

For the foregoing reasons and for sll other ressons on the face of the record, Petitioner/
Respondent below EQT Production Company moves this Honorable Court to rgject the Circuit
Court’s answer to the Certified Question and affinn the legislature’s plain and unambiguous
statutory mandate that limits adonmistrative appeals of the issuance of well work permits to coai
owners, lessees and operatogs. This Court shoutd hold that surface owners are not entitled to an
adininistrative appeal of the issuance of a well work permit, and specifically not (he issuance of a

horizontal shaliow gas well work permit.
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West Virginia Depariment of Environmental Protection

601 57" Sireet, SE

Charleston, West Virginia 25304

Counsel for James Mariin, fn fis Official Capacity as Director.
Office of Oif and Gas, West Virginia Department of
Envirowmental Protection; OQffice of Ol and Gas,

West Virginia Department of Exvirovmente! Protection,
Respondent Below/Petitioner

Richard L. Gotilieb (WY Bar # 1447)
Valeric H. Raupp (W. Va. Bar MNo. 10476)
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