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INTRODUCTION

Petitioner EQT Production Company (“EQT") submits this Reply Brief in response to the
Initial Bricf of Intervenor West Virginia Surlace Owners® Rights Organization (“"WVSORO” and
“WYSORO Brief”), WVSORG, like Respnndﬂnt,' cnncedesrlhat there is no explicit statutery
right for a surface owner o appeal the issuance of a well worlk par’mit. WVSORO Br, at 7; R.I.
at 8. EQT’s Initial Petitioner’s Briel iled on October 21, 2011 provided detailed analysis of the
comprehensive Legislative scheme governing the issuance of well work permits. That analysis
demonsirated that there is no right, cxplicit or read in pari maferic, within those statutes to g
surface owner appeal of the issuance of a well work permit. See W, Va, Code §§ 22-6-15; 22-6-
16; 22-6-17; 22-6-40; 22-6-41. The per curiam decision in State ex Rel. Lovejoy v. Caliughan,
213 W.Va, 1, 576 8.5.2d 246 (2002) cannot expind exisling statutory rights or create new rights
of appeal to include swiace owners.

WYVSORD has aveided almost enticcly a discussion of the aciual certified question in this
case, instead making constitutional due process and equal protection arguments thal were not
decided by the Circuit Court or included in the certified question. In addition, WVSORO has
asseried an argument not raised by Respondent below in briefing or in argument to the Circuit
Coqrtf that a “predecisional hearing” is required to provide due process protections to surface
owners. This arpument fails because of the naturc of the relationship between the swrface and
mineral cstates. Turther, WVSORO’s position regarding swface owner rights has been

considered and rejected by the Legislature, most recently in the consideration of the recently

' BQT uses the following abbreviations from its Initia! Brief filed October 21, 2011 and Reply Drief filed
December 6, 2011: Respondent Matthew Hamblet (“Respondent™); James Martin, in his official capacity
as Director, Office of Oil and Gas, Wesl Virginia Department of Environmental Protection;, Office of (il
and Gas, Wesl Virginia Department of Environmental Protection (eolleetively “0O0G™); Joint Appendix
(“App.”¥;, Circuit Court of Doddridge County (“Cireuit Cowt”), EQT’s Initial Brief (“Br.”), and
Eespondenl’s Briel ("R.B™).



enacted Natural Gas Horizonial Well Control Act, W.Va. Code §§ 22-6A-1 ef seq. WVSORO’s
arguments to this Cowt represent a blatmﬁ attempt to advance its failed legislative agenda
through the judiciary. This Court should refuse io consider such arguments in this certified
question proceeding because they were not decided below and because the tssuc of a
“predecisional hearing” was not raised by Respondent below and is not a part of this case.

If this Court docs consider WVSQRQs constitutional argumients, however, it should find
that surface cwners are not cntitled to a predecisional hearing or an administrative appeal on
cither due process or equal protection grounds. The Legislature has created a comprehensive and
unambiguous statutory scheme that balances the panoply of interests involved in the
devélopment of a mincral estaie. The Legistature’s decision as lo how to balance all of these
interests is entitled 1o substantial deference by this Court,

WVSORO ignores the property rights of the mineral estate and the relationship between
ihe mineral and surface estates in ils analysis. The properly right of the mineral owner in the
surface is 1o use the surface to explore i and develop minerals; miﬁcral owners and mineral
lessees” are not guests on the surface owner’s estate and they are not “infringing” on the surface,
they have a valid, bargained for and recognized legal right to be present on and make use of the
surface, In fact, West Virginia law is clear that for the purposes of mineral development — be it
lor coal, oil or gas - the surface eslate is scrvient to the dominant mineral estate. This property
_right of the mineral owner to disturb the surface, which the Respondent and WVSORO term an
“infringement,” is nol granted by permit or slale action, but by common law, leasc or deed.

As more fully set forth below and in prior briefing, surface owners have no statutory right

* Throughont its briefing in this matter, EQT refers to the mineral estate Interest, whether it be mineral
owners or lessees, as “mineral owner™ or “mineral interest” intorchangeably, The rights granicd to the
mineral estate interest with regard to the surface estate and at issue in this certified question are identical
in this administrative context with regard to the issuance of a well work permit regardless of whether the
mineral estate is owned or leascd by the permit applicant.
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lo an administrative ._appcal or predecisional hearing.” This appears to be uncontested.
WVSORO Br. at 7. Accordingly, (here should be no dispute that the answer to the question, as
certified, is “no™ and the new arguments mnd légal theovies raised by WVSORO should not be
;ﬂnsidered. However, if those constitutionzl issues are coasidered, this Cowrt should find that
due process and equal protection principles under the West Virginia Conslitution are not violated-
by the reasonable, unambiguous and comprehensive statutes enacted by the West Virginia
Legislature governing the issuance of well work permils and that surface owners +:Ilo net have a
right 1o predecisional hearings or administrative appeals from ihe issuance of a well work permit.

STATEMENT OF THE CASE

EQT relies on the statement of the case presented in its Initial Brief at pages 3 through 7.
- EQT further speeifically. incorporates ils rebuital of Respondent’s umproven and wntrue

allegations in its Reply Brief filed December 6, 2011 (“EQT R.B.”) at pages 16-19.

STATEMENT REGARDING ORAL ARGUMENT
EQT incorporates herein its statement regarding oral argument set forth in its initial Bricf,
filed October 21, 2011, at page 9 und reasserts its rcquest for arpument under Rule 20 of the
Wesl Virginia Revised Rules of Appeliate Procedure {or the reasons set forth therein.

REPLY ARGUNMENT

1. THE COURT SHOULD NOT CONSIDER ARGUMENTS NOT RAISED
BELOW OR CONTAINED IN THE CERTIFIED GUESTION.

The certified question should not be reformulated as .rt:qucsted by WVSORD to
encompass constitutional arpuments not decided or addressed by the Cirenit Court, not set forth
in the certified question, and not raiscd by the parties below. See Sfider v. Stafe Farm Mui. Auto.

Ins. Co., 210 W. Va. 476, 557 8.E.2d 883 (2001) at fn 5 {declining to address or decide alternate

*W. Va. Code §§ 22-6-15; 22-6-16; 22-6-17; 22-6-40; and 22-6-41,
3



arguments not addressed by the lower court)(internal citations omitted); King v. Lens Creek Ltd.
Pshp., 199 W. Va, 136, 143, 483 SE.2d 265, 272 (1996)(declining to expand the cerlified
guestion). WVSORO cites nof one West Virginia case in support of its argument that the Court
should not only reformulate but subsiantially broaden the focus of the certified question to decide
issnes not reached or raised below. In fact, West Virginia casc law suppurt; the opposite
conclusion. See Slider, supri, King, supra. Accordingly, t.his Courl should refuse to reformulate
the certified question as requested by ihe Inlervenor WVSORO.,

II. THE STATUTORY SCHEME ENACTED BY THE LEGISLATURE IS
PRESUMED CONSTITUTIONAL AND IS ENTITLED TO DEFERENCE.

WVSORO has failed in its attempts to advance its agenda through the Legislature and is
now asking this Court to do what the Legislature has refused to do: provide surface owners with
predecisional hearings and administrative appeals of the issuance of well work permits. This
Courl should refusc to preempt the reasonable and rational statutory .SEhEﬂ'Iﬂ enacied by the
Legislature.  Acls of the Legislature are presumed constitutional and entitled to substantial
deference. See e.g Syl L 3,.Wfﬂi.f.' . OBrien, 151 W, Va, 628, 153 8 E2d 178 (1967).

In addressing ¢laims that legislation is uncnns.titutionu], this Court has hield that it starts
“with the fundamental precept that the powers of the Icpislature are almost plenary.” Carvey v.
West Virginia State Bd. of Eduec., 206 W. Va. 720, 727, 527 S?E.Ed B31, 838 (1999). It is well
settled that the legislalwe has the authority to enaﬁ any measure not inhibitcd by the
Constitution of West Virginis. 7. (citing Robinson v. Charleston Area Med Cir, Inc., 186 W,
Va. ?;2{]-, 725, 414 8.1.2d 877, 882 (1991)(quoting Syl. pt. 1, Foster W Cooper, 155 W, Va. 619,
186 §,E.2d 837 (1972)footnote omitted)). Accordingly, "when the constitutionality of a statute
is questioned every reasonablc construction of the statutc must be resorted to by a court in order

to sustain constitutionality, and any doubt must be resolved in favor of the constitutionality of the




* legislative enactment." Syl. Pt. 3, Willis, supra.  This Court has further recognized and
realfirmed many times its holding in Syl. Pt. 29, Ceal & Coke Ry. Co. v. Conley, 67 W. Va. 129,
67 8.E. 613 (1910}

In this regard, courls will never impute to the legislaiure intent to confravene the

constitution of either the stale or the United States, by construing a stalute 3¢ as to

make it unconstitutional, if such construclion can be avoided, consislently with

law, in piving effect to the statute, and this can always be done, if the purpose of

the act ia not beyond legislative power in whole or in part, and there is no

language in il expressive of specific intent to violate the organic law.

It is within this deferential framework .ﬁnd comprehensive statutory scheme poverning the
permitling process for shallow gas wells thal fhis Court must view WVSORO’s argiments.  As
set forth exlensively in prior briefing, the Legislature has created an ambiguous and
comprehensive statutory schemc that does net provide for a predecisional hearing or an
administrative appeal by a surface owner of the issuance of a well work permit, See Br. 10-18.
This is undisputed. See R.B. & WVSORO Br. 7. This was clearly a choice ma.r:lc by the
Legislature in balancing competing interests as set forth in W. Va. Code §§ 22C-8-1; 22C-9-1.

A review of the process the Legislature undertook in enacting new legislation related to
horizontal Marcellus Shale wells is instructive in demonsirating the balancing of interests by the
Legislalure. Specifically, the Legislature recontly considered and rejected specific language
addressing the very issuc that WVSORO raises in its brief. Significantly, whilte this ncw
legislation is not before this Court, the provisions pertaining to surface owner rights are the same
in all material respects. Tl is very significant that the Marcellus Draft Bill dated November 13,
2011, as roported out of the Joinl Select Cnmmitte_e on _Marcellus Shale, contained language
which wr;uuld have provided surface owners with T]le right to inlervene in a discretionary

predecisional public hearing on well work applications. See Proposed W. Va. Codc § 22-6A-

11(c) aud (d)(providing the Secretary with discretion to hold a public hearing and providing for

5



discretionary inlervenor status), hitp://www.legis.state. wv.usflegisdocs/201 | /commitice/interiny/

marcellus/ marcellus 20111118150002. pdf.

The cnrolled and enacted bill, however, specifically rejected the proposed language, and
WVSORO's proposed predecisional hearing and administrative appeal for swface owners:

Any objections of the affected coal operators and coal seam owners and
lessees shall be addressed through the processes and procedures that exist
under sections fifleen, scventeen and forty, arlicle six of this chapler, as
applicable and as incorporated into this article by seetion five of this
article. The written comments filed by the parties entiticd fo notice under
subdivisions (1), {2). (4), (5) and {6}, subsection (b), section ten of this
arlicle shall be considered by the secretary in the permil issuance process,
but the parties are not entitled to participate in the processes and
proceedings that exist under sections fifteen, seventeen or forty,
article six of this chapter, as applicable ...

W. Va. Code §22-6A-11(c){2){emphasis added); Enrolled H.B. 401, hitp://www legis, state.wy

us/bill status /bills text.cfim ?hilldoc=hb4 §1%20enr.htm&yr= 207 1& scsstype=4X&i=401.

Clearly, in considering the Natural Gas Horizontal Well Conirol Act, the Lepislature
carefully cvaluated whether surface owners were enfitled to predecisinnal hearings or
administrative appeals and il determined that surface owners are not enfitled to either
administrative process. The Legislatuwe made a similar determination that surface owners were
not entitled to a predecisional hearing or administrative appeal in the statutes at issue in this case.
Those statutes must be presumed constitutional and the legislative process afforded deference.
See Rohrbangh v. State, 216 W. Va. 298, 306-307, 607 SL.2d 404, 412414 (W. Va
2004)(citing numerous cases discussing the preswmption in favor of censtitutionality of
legislative acts); Syl. PL. 3, Witlis, supra(*When the constitutionalily of a statute is questioned
every rcasonable construction of the statute must be resorted to by a court in order to sustain
constitutionality, and any doubt must be resolved in favor of the cnnstitutidnality of the

legislative cnaciment.”); Syl. pt. 1, in part, State ex rel Appalachian Power Co. v. Gainer, 149



W, Va. 740, 143 S.E.2d 351 (1965)(*[I]n considering the constitutionality of a legislative
enactment, courts must excreise due restraint, in recognition of the principle of the separation of
powers.... Every reasonable construction must be resorted to. by the courts in order to sustain
constitutionatity... ).

While not before this Cowrt in this case, the newly cnacted Natural Gas Horizontal Well
Conirol Act demonstrates that the Legislature is aware of and ig carcfully balancing the interests
and rights of all parties. It is entitied to deference with régard o ils decision rcgarding the
process duc when utilizing that required balange, This Court should defer to the balance struck
by the Tegislature in W. Va. Code §822-6-1 ef seq., 22-7-1 et seq., 22C-8-1 e seq., and 22C-9-1
et seq. and find that the same do not violate the West Virginia Constitution,

JIII, THERE IS NO DUE PROCESS REQUIREMENT FOR A
PREDECISIONAL HEARING OR APPEAL FOR SURFACE OWNERS.

Déspil.e the presumption of cnnstitutiuna]itf,r and deference to the Legislature required by
West Virginia law, WVSORO asserts that this Court should hold W. Va. Code §§ 22-6-15, 22-6-
16, 22-6-17, 22-6-40, and 22-6-41 ﬁncnnstitutional. This argument fails beeause surface owners
lack the requisite property right to require due process proteclions under the permitting statutes.
 Ag a matter of law, the surface eslale is servient to the dominant mineral estate for the
purpose of eil and gas development.! WVSORO's position that surface owners are due the
highest of due process righis under _thc state and federsl constitution fails to recognize or discuss
this fundamental issue of the surlace owner’s diminished and limiled rights, Surface owners do
nol have the ncecssary affected properly right to invoke the highest form of due proccss

protections. In addition, as a matter of law, the balance of competing interests required under a

* See Buffalo Mining Co. v. Martin, 165 W, Va. 10, 267 S.E.2d 721 (1980Y; Adkins v, United Fuel Gos
Co., 134 W. ¥Va. 719, 724-25 61 8.5.2d 633 {1950}, Syl PL. |, Squires v. Lafferty, 35 W, Va, 304, 121
S.E. 90 (1924); Porter v. Mack Mz, Co., 65 W. V. 636, 64 S.E. 853 (1909Y; Justice, el al. v. Pennzoil
Co., 598 F.2d 1339 (4" Cir. 1979).



due process analysis does not support WVSORO's exireme position.

In Clarke v. West Virginia Bd of Regents, 166 W.Va, 702, 710, 279 S.E2d 169, 173
{1981), this Cowrt held thal the “threshold question in any inquiry into a claim that an individual
has been denied procedural due process 1s whether the interest asserted by (he individual rises to
the level of a “property’ or ‘liberty’ interest protected by Asticle III, sectian 10 of our
constitution.” Clarke, supra at 709, 175. In order to requiré a duc process analysis, therefore, a
recognized property or liberty right must be at stake. See EQT R.B. ﬁué.

In this case, no property right sulficient to trigger due process requirements is at issue
because surlace owners do not own the entire “bundle™ of _pmpmiy interests. See Porier, supra;
Adkins, supra. As such, there is no property interest for surfuce owners that is destroyed, directly
affceted, infringed on or otherwisé changed by .the issuance of a well work permit. Accordingly,
there {s no due process protection due to surlace owners in the context of the permilting statutes.
This does nol mean that surface owners are wilthout rcmedy; surface owner damage
compensation is provided for by statute and common law remedics remain available, See W, Va.
Code §§ 22-7-3 (providing for surfacc owner compensation); 22-7-4 (prescrving common law
actions). The formmn for these aclions, however, 1s not this administralive permifting process.

A. Snyder is not applicable to this case or fhese sfafttes,

WVSORQ, like Rcspondent, relies heavily on this Cowrt’s decision in Swpder v.
Callaghon, 168 W. Va, 265, 284 8.E.2d 241 {W. Va. 1981), a case involving the riparian rights
of adjoining landowners, to support its position. ITowever, Snyder is inapplicable on its face
based on the nature of the property rights at issuc. Riparian owners have the right to have water
pass (hrough his land in its natural course, Je, at 272, 246 {internal citations omitled). R.iparian

owners have a righl {0 enjoy the water flow without disturbance or interference. Id. at 240, 272



(q.l.mting Gasmn v. Mace, 33 W. Va. 14, 23, 10 8.E. 60, 63 (1889)). Surface owners have no
such right to uninterrupted and undisturbed use of the surface. Common law supporls the cxact
opposite conclusion in this case — that the surface owners must honor the property right ol the
mineral owner te enter on the surface and make reasonable use of the surface fo access its
mineral rights. See Porter, supra; Adkins, supra.

In its analysis, WVSORO has ignored the determinative fact that without the permitting
statutes EQT would still have the unquesticnable right to enter and distarb the surface of the
subject properly. Suyder is thﬁs distinguishable because there was no commen law right, lease
or deed granting the upper riparian users the right lo affect their riparian rights, that was solely
@*anted by the certification al issue,

This Court stated in Swyder that the certification at iésu& was for construction upstream
and “yields to an upimr riparian user the power to influence or to modi I'y the property right of the
petitioners in the natural flow and integrity of the watercourse.” Id. at 273, 247, This makes
clear that the cortification granted a right to the upper riparian uscr that did not exist pricr to the
certification, The right to change and use the surface in the gas petmitting context is yielded by
the severance of the mincral estate from the surface, not the permit. A well work permit, unlike
the certification in Swyder, docs not grant rightls 1o the surface that did nol exist prior to the
issuance of the permit. See e.g. App. 36 (lorm WW-2A-1 disclosing 1'ight to develop gas estate).

While EQI does not concede that only an “affect or “infringement” on property rights is
required to invoke due process protections, it simply is irrelevant in this case, where there is ho
property right al issve. Thus, even using WVSORO'’s terminelogy, the “infringement” and
“dircet affect” of a well work permit is not a yielding of the right to mineral owners to modify

the property of the surface owner. That was done by leasc in this case, and in olher cases by



lease, deed or common law. |

Furihet, the common law clearly supports the mincral owners’ righi to disturb the
property- the a.lleged infringement or effecl on surface owners relied on by WVSORO. This is
the opposite legal position than was faced in Swyder, where the common law regarding riparian
rights supported the Snyder’s position. In this case, unlike in Sapder, lhere is a lease and
common law in .piace authorizing the mineral owner to make use of the surface eslale. - See
discussion infFa. The property right that is regulaled by the permit is the mineral owner’s right to
enler ithe surface, not the surface owner’s property right. See e.g Hurchison v. City of
Hunrfrigmn, 188 W, Va. 139, 154, 479 § 13.2d 649, 664 (1996)(discussing the flexible standard of
due process in permitting situalions and noting that permits, in that case building permils, are a
restraint on the permittee’s property rights).

The surfacc owner, or his predecessor, sold or leased the right to exclusive use of the
surface and granted both an explicit and implied easement 1o use the surface to the mineral
owner at the time of severance. App.131-32. Thizs makes the surface estate servient fo the
dominant mineral estate for the purposes of mineral development and provides for the very
inlringement and affect WVS0ORO alleges yesults from the perinitting statutes.  See Forter,
supra; Buffalo Mining Cao., supra; Adkins, supra. For purposes of these permitting statutes, the
surface owner has no affecled properiy interest and due process protections are not applicable.

B. The Okiahioma Supreme Conrt as lreld o ;ﬁmﬁﬂr siarute constitutional,

In addition to the Shyder case, WVSORO ci.tcs to Dulaney v. Okichoma Stute
Department of Health, 868 P.2d 676 (Okla. 1993) a.s allegedly supporting its position. Dhulaney
like Smyder, supra, is inapplicable given the fact that il deals wilh adjacent landowncrs, not

landowners subject to a contract, scvered estate and limited properly vighls, WVSORO's
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reliance on DuLaney, like its veliance on Sayvder, is misplaced. However, there is an Oklahoma
Supreme Cowrt decision that decided alinost identical issues as those raised in the instant case,
Turley v. Fiog Redfern Oil Co., 1989 OK 144; 782 P.2d 130, 135-37 (1989). Turiey held that
surface owners have no conslitutional right to notice and opporiunity to be heard on drilling and
spacing applications for gas wells. See Twfey, 782 P.2d at 133. Turley fuwrther held that a
legislative scheme treating mineral interests differently from surface owners did not violatc cqual
prntectinﬁ principles. fd. at 137, ‘The Oklahoma court in DuLaney specifically held that the
Turley decision remains good law, DuLaney, supra at 684, fn 25, Oklahoma recognizes, as does
West Virginia, that “[i]n the realm of oil and gas law, it has long been recognized that the surface
estate is servient lo the dominant mineral estate for certain purposes.” fd.

The Turfey case involved a review of a surface owner's claim that a stalute was
unconstitutional because he was nol entitled to notice and & right to be heard by the Corporation
Commission with regard to spacing issues in a drilling unit. The Oklahoma statute at issue
provided that only mincral owners or owners of the right to drill a well lor oil or pas within the
area of the application, or the owners of comrelative riphts, were proper pariies o protest
applications to reform spacing umits. /d. at. 136.

While recognizing that the spacing oxder at issue could result “in an cightfold increase m
the number of il wellg, roads and support facilifies™ located on the surlace, the Court found that
the surface owner’s argument that this made him an aggrieved party “unpersuasive because of
the nature of the relationship™ between the surface and mincral r:states.. id. at 135, Oklahoma,
'like West Virginia, provides for surface damages by slatwie, fd, at 133, See aiso W. Va. Code
§8 22-7-1 ef veg. The Turley court recognized this as signilicant and sufficient remedy for

swiace owners. Turley, supra at 133; 137.
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Turley specifically held that surface owners hold no interest which entitics them to
protest applications 1o establish, rcestablish, or reform drilling and spacing units and that it was
not unconstitutional to fail to provide surface owners with nutiﬁe and an opportunity to be heard
at profest hearings. Yurley, supra at 133 Tw_*.!ey further addressed equal protection argumnents
and hir;]d thal the exclusion of surface owners from those parties entitled {o protest drilling and
spacing applications did not viclate cqual protection. Jd. Finally, Furley held thal the surface
owner's remcedy arose L.ll‘ldt‘-l' the {jklaﬁnma Surface Damages Acl and found that sufficient. /d.

In reaching its conclusions, the Turfey court locked carefully at the relationship between
a surface owner and a mineral owner. The Court held:

Although the two estales may be of equal dignily for some purposes, the
surface estate is servienl (o the dominant mineral eslate for the purposes of’
oil and gas developmeni, Ownership of an oil and gas interest carries with
it the right to enjoy thal inferest by entering and muking reasonable use of
the surface to explore and exiract mincral deposits. The right to enter the
surface for cxploration purposes is in the nature of a property right,

I (internal citations omilted), West Virginia takes the identical legal position with regard to
ihe relationship between the surface and mineral estates when the cxploration and development
of (he mineral cstate. See Porifer, supra, Adtins, supra.

The Turley Court farther specifically addressed issues of due process and found:

Due process requires adequate notice and a realistic opportunity Lo appear
at a meaningful time and in a meaningful manner, However, one who has
no interest may not ingist on receiving nolice. Therefore, Turley's asserlion
that faillure to afford surface owners nolice of drilling and spacing
applications brought pursuant to § 87.2 viclates due process is dependent
upon surface owners having an interest subject to proteciion, When Turley
taok title to the surface in Section 9, he did g0 with the knowledge that it
was burdened with an outstanding mineral estate which was subject to the
Stale's power to regulate development of oil and gas resources through the
valid exercise of its police power. Section 87.2, providing aclual notice
cnly to those parties owning an inlerest in the mineral estate, does not
invade any properly right in the surface. The rights of surface owners are
protected by the Sutface Damages Act which guarantees that oil and gas
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development is nol underlaken at the expense of agricultural or other
mdustries interested in swriace development,

fd. at 136-37 (intcrnal citations omitted).

The major underpinning of the Turley decision is the lack of a property right affected by
the issuance of a drilling pemiil and spacing of wells, Turley held that the surface owner
purchased the property “subject to the outstanding r.i ghts I1e]u;1 by those parties with an interest in
the mineral. estate,”” fd. at 136, West Virginia law recognizes this same principle.  See Adkins,
supra at 724-25, 636 {“[W]e can see no violation of the rights of plainiiff [surface owner],
. when [pléintiff] bought the land, he bought it subject to the rights of the owner P;I]f {he minerals,
who by virlue of owning such minerals also possessed the rights nceessary to produce and
transport the sume as an ineident to such ownership. The dumages to plaintiff are damnum
ahsque injuria.)(internal cilalions omitted}), Therefore, Turfey found, as ithis Court should, that
the permit ai:uplicaticm process at issue did not divest the surface owner of any property right and
ne due process considerations were at issue. . |

C. The process affered is sufficient under West Virginia faw.

If this Court no longer concludes that the surface eslate is servient to the mineral estate by
virtue of common law for the purpose of mincral development and that the issuance of a well
work permil canstitutes a state action requiring due process rights for surface owners, it must still
determine what degree of due process is required to prolect the surface owners’ right to interfere
with the mineral estate’s property interests in accessing ils minerals through permit applications
and entry to the surface. In the civil context, due process is flexible and requires a balancing of
competing interests. See Marfork Coal Co. v. Caflaghan, 215 W. Va. 735, 742, ét}] S5.E.2d 55,
62 (2004); Clarke, supra at 710, 175; Kremer v. Chemical Constr. Corp., 456 U.S. 461, 483, 72

L. Ed. 2d 262, 102 8. Ct. 1883 (1982). Given the limited property rights in the surface, the
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servient nature of the surface estate, and the predominatcly temporary nature of the damages al
issue in this context, if any process is due to surface owners, the existing process is sufficient.
EQT relies on its discussion of this balancing of interesis set forth in its Reply Brief filed
December 6, 2011, EQT R. B, 10-14.

WVSORO suggests additional pr{mesé, both a pre-decisional evidentiary hearing and an
appeal, are required to satisfy and protect the interests of surface owners. This was not raised
below and {5 an untenable position given the weﬂ seltled law in West Virginia and the specific
rights granted to EQT by lease in this matter. As set forth supra, suiface owners do not hold he
requisite property interest to invoke due process protections in a permitling statute and certainly
they may not argue that they are entitled to the maximum benefits under due process. See EQT
R. B. 10-14. The TLegislature has balanced what interest the surface owners have against the
intercsts of mineral owners and provided for swrface owner compensation and for notice and the
appottunity for meaningful comment on a well work application by sutface owncrs. See W. Va,
Code §§ 22-6-9, 22-6-10, and 22-6-11. See afso W. Va. Code §§ 22-7-1 ef seq. This balance is
reusonably related to the stated legislative purpose and recognized public interest, See W. Va.
Code §§ 22C-8-1, 22C-9-1, Bascd on this reasonable relationship, WVS0RO CaNNot OVErcome
the presumption of constilutionality and dcference to the I.eg.is]ature that is required by well-
setlled case law. See e.g. Rohrbaugh, supra af 306-307, 412-13. Further, the Legislature has a
wide discretion to determine the extent of due process protections due. Syl Pt. 6, Sharon Steel
Corp. v. City of Fairmont, 175 W. Va, 479, 334 S.E.2d 616 (1985), appeal dismissed by 474 1.5,
1098 (1986). This Cowrt should uphold the statutes as enacied,

The process enacted by the Legislature in this instance is swificient to satisfy any due

process considerations at issue in the issvance of a well work permil based on three factors that
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are 1equired to be considered in evaluating fhe extent of process due.  See EQT R, B, at 10.
HQT discussed at .length the balancing_of these three factm‘& in its response to Respondent
Hamblet’s Brief and rclics primarily on that discussion here. Se¢ EQT R. B. at 10-14.
However, EQT notes ithat WVSOR()’s position that a prcdﬂciéic}nﬂl hearing for suface owners is
required to satisfy due process results in an exponential increase in the administrative and fiscal
burden to the State and an additional burden on the properly rights of the mineral owner.

The fact of the matter is that such hearings will seriously delay gas p.mduction and
constitute a signilicantty higher burden on both the mineral owner and the State. See e.g.
MeGrady et af. v. Callaghan, et o, 161 W, Va, 180, 186, 244 S E2d 793, 796 (19?3][“'1’0
allord any and all whn desirc to object to an application for surlace mining a constitutional right
to a full evidenliary hearing prior to the issuance of the permil :.:-:)ul.d and probably would result
in an administrative catastrophe. ... This would creatc chaos and could virlually grind surface
mining to a halt.”). This is a serious consideration in light of the stated public inlerest in the
development of natural resources and the established private property rights of the mineral
intersst, both of which WVSORO completely igneres in ils argoment. See W. Va. Code §§ 22C-
8-1; 22C-9-1. In this context it bears repeating:  the surlace owner dno:s not have the right to
cxclude the mineral interest from entering and distwbing the surface for the purpose of
developing the mincral estate. See discussion supre. It is an untenable and unsupporiable
position thal (he unqguestionable right of the mineral interest under common law, and the leﬁse n
this case, to make use of the swface and to distwb the surface should become subject fo
additional regulation and justification lo surface owners who have coniracted away the very

property right upon which they now rely lo invoke due process protections. .

EQT reeognizes that in some cases, such as this, the surface owners” predecessors in inferest made the
lease and contract at issue. As a legal matter, this is frrelevant, as subsequent conveyances are subject to
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In terms of the fiscal burden of a predecisional hearing on the State, the expense
assaciated with convening a hearing, employing a courl veporter, and the time of State employees
devoled 1o such a hearing would be immense. Inspectors would be testifying at hearings instead
of inspecting properly. The inspectors already offer input to the director in evaluating permit
applications. See App. 42; W. Va. Code § 22-6-11, - The many factors listed by WVSORO such
as the number of culverts, cross-ditches, and casing programs are all decisions that must be based
on specialized knowledge and are required to be signed off on by a trained OOG inspector. See
e.p. App.42-45. Tt is a duplicative wastc of resources that does not provide substantial benefit to
the surface owner to reguire a predecisional hearing on these very techmical requirements when a
trained QOG jnspector, not a representative of the mineral intercst, must review and approve the
plan proposed prior 1o the issnanec of a well work perinit.

WVYSORO further posits (hat administrative hearings would not be burdenseme based on
an unsupported argument that many West Virginians are likely 1o be (ooled, charmed,
intimidated or unwilling to request a hearing,. WVSORG Br. at 22-25. WVSORO's argument
paints both mineral owners and West Virginia surface owners in an untrue and unflattering light,
without any support or evidence, fd. In fact, WVSORO advocates that surface owners use the
existing comment process to delay permitting and use it as leverage:

You have a right to comment to the State on the driller’s applicalion for a
permit ta drill a well, ... If you think the driller is doing more than is fairly
necessary under your common law rights (and if you think there really are
problems with the driller’s plans), you can file comments with the State ...
In addition, you can usc this right to comment to get some leverage to get
the driller to do what you want under your common law rights. The reason
this is true is that if you file comments, that will most likely delay the

issuance of the permit by the State, and your commenis may result in a
State inspector coming out and trying to get you and the driller to work out

that existing severance and lease. As a practical matter, severed sutface estatcs can ofien, if not always,
be bought for less money as a consideration of the limited estate. In either event, the mineral owner has
tendered consideration for the property rights received.
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your differences. The diiller knows all of thig, and they. are often in a
hurry, so they will try to get you to sign a wavier [sic] of your right to
commment, 3efore you do that, get what it is that vou want....

httpfwww, wvsoro.orgfresources/what_to do.html. Thus, WVSORQ itsell recognizes the delay

associated with the commenl precess currently in place and advocates using it as leverage for
that very reason, Adding a predecisional hearing to this process will only add further tactical
opportunities lor surface owners to causc significant and unwarranied additional delay.

The process in place demonstrates that the Legislature considered and balanced all
competing interests, including a recognived public interest in the development of West Virginia's
natural gas resources, and presents a reasonable and practical system for dealing with concemns,
comments and objeclions, The institution qf the requested added protections would have
significant financial and praclical impact on existing contracts between the surface owners and
the mincral owners and on the CCG’s permifling and regulatory functions. For all of these
reasons and as set forth in prior briefing, this Courl should find that surface owners are nol
entitled to predecisional hearings or administrative appeals.

1V. EQUAL PROTECTION DOES NOT REQUIRE A PREDECISTONAL
HEARING OR APPEAL.

WVSORO aileges equal prutecliur_l is an issue under the well ﬁarmittiug statules l:_lecausc
surface owners are not given the right to a pre-decisional hearing or an appeal. EQT relies
primarily on ils previous bricf to address the equal protection arguments of WVSORO in this
regard. As set forth in EQT’s Reply to Rcspnnﬂent’s brief, equal prodection is nof a concern
under this statutery scheme because surluce owners and coal interests are not similarly situated
and becausc the right to appeal is clearly based on a public policy of safely maximizing the
recovery of both coal and pas. See eg W. Va, Code § 22C-8-1(a)1) and {2). The

administrative review at issue is bascd primarily on these safely issves, not technical issues that
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are dealt with at the OOG review level, See W, Va. Code §§ 22-6-6; 22-6-11; 22-6-17; 22C-8-
7. Thus, there is no equal protection issue presented by the classifications af issue.

Further, as discussed at length in EQT’s and OOG’s Replies to Respondent’s Drief, it is
clear that the administrative hearing and appcal process is rationally and reasonably sct up to
deal with safely issues in maximizing the recovery of coal and gas, pursuant to stated and
substantial public policy. See W. Va. Code §§ 22C-8-1; 22C-8-7, 22C-9-1; 22-6-15. The
Legislaturc created this narrow administrative review process to support the policy of coal and
gus production co-cxisting safely and in a manner benefiting West Virginia. See e.g W. Va.
Code §§ 22C-8-1; 22C-8-1. The categorizalion is reasonable and rationally related to the stated
government objective and should be upheld.

The Supreme Court of Oklahoma addressed a similar issue in the Furley casc discussed
supra. Turfey examined both Okiahoma and United States Supreme Court decisions and held
that the exclusion of surface owners [rom thesc entitled lo protest drilling and spacing
épplicatinns did not violate equal protection, stating:

The classification the Legislature chose to make in § 87.1 rests on a real
and vital difference--ownership. Seeffon &7.2 along with the Swiface
Damages Act is parl of a consistent statutory scheme whereby the
I egislature recognizes the rights of both surface and mineral owners al the -
point in time when their rights become significant, The statutes allow a
balancing of cach estate holder's rights so that one does not encroach upon
the other. Under § §7.2 only those parties with an-interest in the mineral
estate are entitled fo protest drilling and spacing applications. The
Legislature could rationally conclude that surface owners need not be
included because of their lack of interest in the development of the natural
resources at issue, They could alse legilimately conclude that inclusion of
the surface owner would result in protests ever virtually any well drilled.
These contests could thwart the stalulory scheme for efficient
develepment of il and ges fields.

Turley, supra, at 138 (internal citations omitied).

West Virginia’s egislature, like the Oklahoma Legislature, crealed a statutory scheme
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balancing (he interests of each estate holder’s rights, The sfatutﬂljf scheme created in this case is
reasonable and rational. 1t focuses on safety in developing sometimes compeling mineral estates
— gas and coal. See W. Va, Code §§ ﬁEC-E-?; 22-6-15. 1t docs not address disputcs of
ownership or extent of use issues ihal are appropriately decided in a civil action, notl an
administrative proceeding. See e.g. CBC Holdings, LLC v. Dynatec Corp., US4, et o, 224 W,
Va. 25, 680 5.E.2d 40 (2009).

For these reasons and others apparent on the record, this Court should find that the
existing categorization of coal interests as different from surface owners is rcasonable and
rationally related lo the stated public policy and government Dhjective.. As such, this Court
should find that W. Va. Code §§ 22-6-15; 22-6-16; 22-6-17, 22-6-40; and 22-6-41 are
conslitutional and that the equal protection clause does not yequite a right to adminisirative

appeal of the issuance of a well work permil by a sarface owner.

CONCLUSION

Both Respondeni and WYSORC have conceded that surface owners have no explicit
statutory vight to a pre-decisional hearing or appeal of the issuance of a well work permit under
W. Va. Code §§ 22-6-1 ef seq., 22C-8-1 ¢f seq., and 22C-9-1 ef seq. As a per curicmn opinion,
Lovejoy cannot create such a right. See Syl, Pt. 2, Walker v. Doe, 210 W. Va, 490, 558 S.E.2d
290 {2001), Thus, this Court should hold that the answer to the certified question is “no™ and
should further find conclusively ihal therc cxists no right for a surface owner to appeal the
issuance of a well work permit. To the extent the per curiagm Lovejoy opinion holds or implies
otherwise, it should be held to be in ervor (ot the reasons set forth in EQT s initial brief. This
Court should further decline to Ihcar the constitutional issues raised by WVYSORO.

If this Court decides that it should hear and decide the expanded constilutional arguments
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made by. WVSORQ and Respondent, this Court should find that the statutes as enacted are
constitutional based on the naturc of the relationship between the surface and mineral estates,
The right to usc the surfuce is not granted by a well work permit and the surface owner has no
property inferest affected by the issuance of such a permit. This Court should find that the
issuance of a well work permit does not conslitute a deprivation, direct affect or infringement on
the surface owner’s limited property interest. In the allernative, this Court should find that the
statutes as enacted provide meaninglul and more £ha11 adequatc due process lo profect surface
owner rights. Further, any distinction beiween coal interests and surface owners is reasonable
and rationally related to the stated Legislative purpose of safely maximizing recovery of coal and
gas and therefore, those provisions do not viclate equal protection.

For the foregoing reasons and as set forth in prior briefing, EQT moves this Honorable
Court to reject the Circuit Court’s answer to the Certified Question and affim the Tegislature’s
plain and unambiguous statutory mandate that limits administrative appca.ls of the issuance of
well work permits to coal intercsts. This Courl should hold that surface owners are not entitled
to a pre-decisional hearing or an administrative appeal of the issuance ol & well work permit and
should further rule that the statutory schemc as enacted is constitutional.
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