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(1) Defendants clzim Plaintiffs did not plead a clim for punitive damages related o
subsidiary and Mahoniz transactions, |

The Court found previously that Plaintiffs had adequately pleaded fraud related to the
Mahonia claim, See Third Amended Coraplaini, §114-44, Count 1, §945-46, Count IV, 1151-
52, Count V1, 155, Count V11, 161(), Count VIII, €69, and the prayer for relief which requests
punitive damages against all Defendants. The Court also notes that the entire Mahonia
transacion was extensively discovered and Plaintfly’ allegations of fraud connected to Mahonia
were set forth in the Court’s Order certifving the Class early in this litigation. Tt was again
explicitdy set forth in Plaintiflfs’ Pretrial Memorandum. Therelore, the Court finds that besides
being adequately pleaded, it was the subject of considerable discovery and subject to motions
previously filed and heard by the Court. The Couwrt finds, therefore, that Defendanis had
opportunity to file motions addressing the issue, had an opporiunity 1o present wilnesses and, in
fact, called cxpert witnesses who appeared and testified at lengdy that the Mahonia transactions
were & good deal for both Plindffs/lcssors and CNR,  Therefore, the Court finds that
Defendants’ due process rights were not violated by lack of notce,

The court also belicves that if there were deficiencies in the pleadings relating to fraud,
the issue vas tried by the consent of the parties. WVRCWP Rule 151h), provides:

{(b) Amendments to Conform to the Evidence,.  When issues not raised by
the pleadings are tried by express or jmplied counsent of the parties, they shall be

reated |} Spec e _paised in the ings. Such
amendment of the pleadings as may be necessary to cause them o conform (o the
evidence and 1o raise these issues may be made upon motion of any party at any
time, even after judgment; but failure so to amend does not aflect the result of the
wial of these issues. If evidence is objected to ar the trial on the ground that it is
not within the issues made by the pleadings, the court may allow the pleadings 1o
be amended and shall do so frecly when the presentation of the meris of the

“This argument s fully addressed section Dw 9, p. 82, supra.
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action will be subserved thereby and the objecting party fails to satisfy the court
that the admission of such evidence would prejudice the party in maintaming the
party’s action or defense upon the merits. The court may grant a continuance to
enable the objccting party (o meet such evidence. (Ymphasis added)

(9 Defendants claim that there was no evidence that Defendants fraudulently concealed from
Flaintfls the Mahomia transaction because they were reported in S.EC filings. Defendants also
clarn that Defendants’ acts In relation to Mahonis had absolutely nothing to do with the
Flaintifls/lessors and refate to the mere exercisc of business Judgment, which judgment was
mcorrect based only on lindsight. ' ' '

The fact (hat the Mahonia transactions may have been reportod in public filings of CEG
and NiSource, Inc., with the 8.E.C. is not material. Plantiffs/lessors had no duly (o investigate
the oruth of the facmal information contained in the accounting stalements sent monthly by CNR
and are not held to construetive notice of information contained in public filings. E.g, Syl Prs.
8, 10, Kidd v. Mull, 215 W .Va. 151, 595 §.1.24 308(2004). Regardicss, the disclosures in e
S.E.C. documenis do not address the elfect of the Mzhonia contracts on the computation of
Plaintilly/lessors’ royalty in any way whatsoever, However, what the undisputed evidence does
show is that the forward-sale transactions were not disclosed o Plaintiffs/lessors. It is a fact that
neither CEG nor NiSource, Inc. reported to Plaintiffy/lessors that, because of the Mahonia
forward-sale transactions, their royalty would no longer be based on the market value for the gas
at the time of production, but instead be based in large measurc on the artificial, forward-sale
Mahonia contract prices fixed years before.

Defendants’ assertion that there was no evidence of a single decision regarding the
Mahonia transactions directed in any manner at the Plaintiffs/lessors, is not supported by the
evidence. Defendants could not have afforded to enter into the Mahonia lrapsactions, in which

Defendants (primarily, CEG) obtained $400 million up front, if’ Defendants intended to be
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faithful to Plaintiffs/lessors and pay Plaingiffs what was due theny as royalty il and when the market
prices for gas increased. It was the plan of CEG leading up io the Mahonia contracts that if
natural gas prices rose, then royalty owners would receive royaity based not on the market value
of the gas (or highest prices rcasonably obtainable) af the tme of production, but, instead and in
violation of the lcases, the royalty would be based on the contract prices that CNR would receive
for the gas.

There was also substantial evidence in the record that rebutted Defendants’ claims that
the forward-sale contracts were entered indo to protect Plaintiffy/lessors and CNR from declining
gas prices, which was the testimony of Mr. O'Donnell, the CFO of CEG and then later,
NiSource, Inc., and the testmony of other NiSource, Inc. management employees. Of
significance was the testimony of Mr. Patrick Mulchay, the president of NiSource’s Merchant
Group. Mr. Mulchay testificd that the risk of gas prices changing was in the prices going up, nol
down. Id.ar1717. This notion - - that the risk regarding gas prices was not that gas prices would
fall, but thar, they would rise - - is also supported by other cvidence. Many experts, including the
federal government, were forecasting increasing natural gas prices after several vears of generally
lower, stagnant prices for gas, and a substantial parL of this evidence came throngh admissions by
Defendants’ own experts. Thore was also substantial evidence of an upward spike in natural gas
prices during the time between the first and second Mahonia contracts in the 1999-2000 period,
yet CEG/NiSource, Ine, nonetheless elected 10 proceed with the second, long-erm, fixed price,
forwardwale contract. The evidence presented by Plaintffs, when viewed in the Hght most
favorable to the Plaintiffs, supports an inference that Defendants willlully chose the immediaie
$400 million over the rights of the Plaintffs/lessors arising under the lease agreements.

"The evidence supports an inference that the Defendants knew that it was likely that W,

Va. rovalty owners would suller as a result of the decisions not only to enter into the Mahionia
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contracts, but 1o willfully violate the clear provisions of the royalty danses of the subject leases in
the likely event gas prices rose significantly. In other words, the $400 million paid o Defendants
by Mahonia - - which as stated allowed payment of the $150 million in golden parachutes to the
top CEG exceutves - - would be paid for on the backs of W, Va. royally owners, the
Plaintiflfs/lessors.®

Therelore, the Court finds that evidence of fraud, oppression and bad faith was submitted
to the jury in this case, and it became a jury question as to whether the Defendants set about to
and did dcﬁ'@ld the Phaintiffs, The Jury expressly rejected Defendants’ claims that the Forward-
sale contracls and the sequence of events thereafter were a mere error in business Judgment and
found frand on the part of the Defendants relaring to the Mahonia coniracts and resultant
underpayment of royalties to the Plaintiffs/lessors.

Defendanis claim that this case will somehow have long term, chilling effects on business
decisions has no merii.  Defendants and their experts admitied (hat nothing in the Mahonia
iransactions prevenied Dﬁfendmts from paying Plaintiffs/lessors royalty based on the market
price or the Appalachian Basin Index price, instead of vthe artificial Mahonia contract prices.
The Mahonia transactions have nothing to do with mere matters of “business judgment” and an
honest error made in predicting the level of natural gas prices. One fmportant reason o this
court for this conclusion is that Defendanis wholly failed o prove that il was the custom or
practice of gas producers in the natural gas industry in 1999 and 2000, sitndlarly situated 1o

Defendants and under the same or reasonably similar circumstances as Defendants, 106 commit

gas production for § or 6 years into the fonure ar fixed rates that were reasonable only if natural

* Plaintiffs pointed out at wial thar when prices went ap to $10 to $16/mef, royalty alone would have heens 1/8 thereof,
or $1.25/mef to $2.00/me, respectively,. With the sccond Mahonia contract, the confract price Jor gas was
$2.8%mcl Al markel prices, the Plaimiffs would have received anywhere from half w wo-tirds of the entire $400
million received by Defendants from Mahonia in 1999 and 2000,
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gas prices spiraled downwards over the 5 or 6 year period, The rcason, of course, is becanse the
guestion was not whether gas prices would decline, hut how much were gas prices going o
increase.  In addition, the evidence was that it was very risky to predict gas prices beyond 6

months, much less 6 years,

(3} Defendants’ claim that Mahonia was not based on any fraudulent act.

Detendants misconstrue the cvidence submitied by the Plainuffs in reference to the
Mahonia transactions. As staled, prior to enicring into the Mahonia fixed price, forward-sale
conixacts, the Defendants willfully and intentionally decided o pay Flaintiffs royalty only on the
$2.50/mef or $2.82/mef price (the fixed prices) for natural gas provided by the Mahonia
contracts, no matter if gas prices increased. By making this decision, Defendants targoted
Plaintiffs and incorporated Plaintiffs into their deal. These were jury guestions whether
Defendants” acts and conduct amounted to fraud, and the Jury found thar Defendants acted
fraudulendy in this regard.

The Court finds therc was ample evidence, when viewed in the light most favorable 1o
Plaintiffs, for the jury to find by clear and convincing evidence that it was frandulent, It must be
recognized that 70% to 90% of the gas necessary 0 perform the Mahonia contracts camc from
‘West Virginia CNR leases. In other words, it was the gas of the Plaintifls/lessors that was sold for
over § years at bugely discounted rates when compared to the market value for natural gas, based
on 1999 and 2000 contracts with Mahonia that was plainly a “bad” deal for cveryone except CEG
and NiSource, Inc.,, who recoived the $400 million up front. Defendants had oil and gas lease
obligations towards the Plaintiffs/lessors, and, while Defendants may certainly enter into contracts
for their own bencfit, nonethcless, such contracts made by Defendants with Mahonia do not

release nor modify the dutics of the Defendants to the Plaintiffs/lessors under these leases, Yet,
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| the evidence presented supports an inference, obviously drawn by the Jury, that Delendants acted
designedly, willfully and deliberately, knowing thar the issue rogarding gas prices was not if they
would be rising, but how high would the prices risc, but, nonetheless, determining that the when
gas prices rose, Delendants would breach their lease agreements with the Plaintffs/lessors and
pay royaly on the reduced, fixed, artificial Mahonia contract prices, The “plan” would permit
CEG/NiSouree,Ine, 1o have its cake and eat it to - - at the expense of its W. Va. royalty owners.
The evidence is also suflicient to support an inference that Defendants commimed fraud
during the period of the Mahonia contracts - - via the monthly accounting statcments - - in a way
that is in addition to the issue of sccrely taking deductions from royalty. These monthly royalty
accounting statements have a “rate” column in which Defendants represent the rate or the price
at which FPlaingffs/lessors gas was sold. A reasonable royally owner, holding a leasc requiring
Defendanis 1o compute and pay royalty based on a “rate” for the sale of the gas equal Lo market
value or the highest price reasonably obtainable, would reasonably expect that the “rate” would
be market value or the highest price reasonably obtainable or at least fair value for the gas,
especially where as here Defendants failed to provide any notice 10 royalty owners that the “rate”
at which the gas was sold was completely artificial and had absolqi’eiy nothing at all to do with
market value, fair value or highest price reasonably available at the tme Plaintiffs/lcssors gas was
produced and delivered to the purchaser. The court i of the opinion thar Defendants had “a
duty o speak” relating to these circumstances.  Issues relating to fraudulent concealment and
active, intentional suppression of the truth have been thoroughly addressed supra, at pp. 27-30.
However, in the context of Defendants” claims that no evidence was presented regarding fraud in
relation o the Mahonia transactions, this court again refers to the Scconlgi Rg,l staternent of Torts,
§ 551, Liability For Nondisclosure, which provides, in pertinent part:

(1) One who fails to disclose to another a fact that he knows may justifiably induce -
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the other to act or refrain [rom acting in 4 business transaction is subject to the
same lability to the other as though he had represented the nonexistence of the
matler that he has failed to disclose, if, but only if, he is under a duty (o the other
to exercise reasonable care 1o disclose the matter in question.

(&) One party 10 a business transaction is under a duly (0 exercise reasonable care
to disclose to the other before the transaction is consummated,

betm !hn}‘ ﬁ ;g Q“ !Il § A AA m ‘ -:- ” hor obicctive w’ imsiances, would

reasonably expect a disclosure of those facts. (Kmphasis supplied).

An action for fraud can arise by the aclive, willful and intentional conccalment of the truth
Just as much as the utlerance of a deliberate falsehodd. A party's willful nondisclosure of a
material fact that he knows is unknown m the other party may evince an intent to practice actual
[raud. X’&s&f v. Leawitt, ar 204 W. Va. at page 127; 511 S.E.2d at 752,

The “basic facts” 10 a ransaction relating to an oil and gas lease can of course relate o
the issuc of formarion of the leasehold estate, but it also can rc}at'“c to the ongoing operation of a
the dease by the production of gas during the secondary term of the lease and filflment of lease
obligations (0 the Plaintiffs/lessors. These gas leascs can extend and be operative for decades and
decades, remaining viable by reason of the habendurm clause in the leases, which permit the
lessee/operator to continue operations during the secondary period of the lease “for so long as oil
or gas is produced” or language Lo this effect.” So, the relationship - - essentially contractal - - is
ongoing and characterized by a series of ransactions between the lessor and the lessce/operator.
The lessec/operator, here the Defendants, has the right to continue operations o produce oil or
gas, but also has the duty to pay royaly w the Plainiiffy/lessors in accordance with the royaliy
clause of the lcascs, for production of gas occurring on the leasc.  As stated, ihe only

consideration received by the Plaintiffs/lessors is royalty from production, but all of he
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- informatdon on which royalty can be calculated according to the Iease ohligations, is held by
Defendants, as the operators of the lease. As stated, the royalty owner has no opportunity or
avenue by which this important information can be obmined and, therefore, must rcly - -
exclusively - - on the information provided by the Defendants regarding volume of production,
markel value or highest price reasonably obwinable for the gas, and deductions [rom rovalty.
Therefore, for cach pcziod of production, a new “transaction” occurs between the royalty owner
and the Defendants, i.e., Defendant operate the lease during the period, produce and market gas,
account to the royalty owner and pay royalty due under Defendants’ caleulations. These are
“objective circumstances” that place a duty of reasonable disclosure on the Defendants regarding
the basic facts of the “transaction” because it is clear that the royalty owners were operating under
a mistake as 1o a basic fact, i.e., that the “rate” upon which their royalty was computed during the
years of the performance of the Mahonia contracts was neither market value, nor fair value nor
the highest price reasonably obtainable, nor a reflection of any real value for their gas produced
and dcelivercd during the period of the transacton. Defendants had a, duty to disclose to the
Plaintilfy/lessors that the “rate” wpon which their royally was compuled for afl of those years was
an arlificial rate, fixed by contract years before, a rate that was not reflective of market value or
any other real measure of the value of the gas at the time of production, delivery and sale of
Plaintiffs/lessors’ gas during the 6 year period the Mahonia contracts were performed by
Defendants. A reasonable Jury could find that Defendants willfully, dcliberately and affimatively

breached this duty of disclosurc and they are, therefore, guilty of fraudulent conccalment.”

In anslogous settings, W. Va. law recognizes a duty to speak and disclose facts basic 1o a rausaction
under certain circumstances where one party has the knowledge of basic facts, the other docs not, is
laboring under a mistake as (o those facts, and cannot reasouably obiain such knowledge. See e g,
Logue v Flanagan, 213 W.Va. 552, 584 S.E.2d 186 (2003)(where a voudor is awarc of defects or
conditions which substantially affect the value or habitability of the property and the existence of which are
anknown to the purchaser and would not be disclosed by a reasonably diligent inspection, then the
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K. There is no evidence that the claims of Class members, if individually parsued, would have
been dismissed based on failure of proof relating to “reliance” or “causation” or that the
Plaintilt Class was not homogeneous at least as it relates to the claims of Frand or that an award
of Pumtive Damages to Unnamed Class Members is a Vioktion of Due Process of Law as
defined by Philip Morriz USA v. Williams, 549 US. ~, 127 8.CY. 1057 (9007).

Defendants claim that, in this case, unnamed Plaintiff Class members are allowed to sharc
m the proceeds of a verdict, including punitive damages, where punitive damage are meant to
punish only where the plaintifl was the acnal vietim of intentional deceit. Defendants argue that
the claitns of some of the Plaintiffs would have been dismissed had they been pursued
individually, and that s is inconsistent with the United States Supreme Court’s recent decision
in Philip Morris USA v. Willizms, 127 $.Ct. 1057 (2007). Tn Willizms, the Court held that it
was a denial of due process (o use a punitive damage award to punish a defendant for injury that
it inflicts upon nonparties and strangers to the lawsuir, essentally because the defendant is denied
an opportunity to defend against hiability or damages as o the nonparty regarding issues of
rebance and,/o:i causation,

This argument flows [rom the rejected assertion that the court erred when it instructed the
Jury that detrimental “reliance” of the Planfiffy/lessors on the fraudulent concealment of the

Delendants could be “inferred” by the Jury from the circumstantial evidence in the case. (See

Section 1-D-2, supra, p. 31-34).

vendor has a duty Lo disclose the same to the purchaser; his failure 10 disclose will give rise’lo 2 cause of
action in favor of e purchaser); Kessel v, Leavitt, 204 W.Va. 95, 511 S.K.2d 720(1998)(where a person
has knowledge of information concerning a newborn child's birth or physical location, or indicaling where
and in whose carc the child may be found, and the child's parent mquires of such person regarding his or
her childs birth or physical location, and/or where and in whose care bis or her child may bo found, such
person may be held liable for frandulently concealing information if he or she affirmatively, intentionally,
and willfully fails to provide such information to the child's parent pursuant to his or her request for such
nformation, and such concealment unduly hinders or otherwise irreparably harms the parcins ability to
establish a parent-child relationship with: his or her child),

72




Jua. 28 2007 11018AM Fifih Judicial Circuit No. 5582 P 74/102

Defendants mistakenly catcgorize the umnamed members of Plaintff Class as
“ponparties” or “strangers to the ltigation” in an effort to argue that this case is similar o Phifip
Morris, USA v. Williams, sapra® This is not the case at all. The unnamed members of the

Plaintiff Class do not appcear in the style of the case, but every member of the Plainll Class was
identificd based on the records of the Defendants! Every unnamed Plaintiff comprising the Class

1s an identificd person who owns or is enitied o an interest in royalty with respect to West
Virginia propertics operated for natural gas production by Defendants. Each unnamed Class
member has been given notice and is before the court (or has opted-ow). Plaintilfs called as

witnesscs practically every named Plaintif; each testificd 1o the fact of their detriment! reliance

on the materially false and ruisleading monthly accounting statements sent to them by CNR.

It is pure speenlation to suggest thit there arc unnamed members of the Class whosc
claims, if presented individoally, would be dismissed for failure of proof regarding the frand
elements of reliance and/or causation. As smteé, the circumstantial cvidence is such that it is not
logical to conclude that a royalty owner would not rely on the monthly statcments to determine
volume produced and other imporiant information relating 1o gas production on their lease.
There was no evidence presented at trial that any of the members of Plaintlf Class - - whether
named or unnamed - - did pot rely on the acti&;c Faodulent concealment of the Delendants,

Defendants had complete access to the names, addresscs and other contact information
forrcvcry unnamed Plaintilfl and could have called these persons; yet, Defendants did not call any
of the unnamed Piam&ﬂ's and did not otherwisc produce any evidence wharsoever that called into

question whether any of the Plaintilfs did or did notrely on the fraud of the Defendants,

" In Philip Morris USA v. Williams, one Plainilf veceived a punitive damage award {or harm oceasioned by
Delendant cigarctic company to her but also to other smokers shlrly sitared who were nonparties to the seit The
Willisrny Court held tial the jury should be instrocted that they could only award punitive damages for harm to
Plaintiffs, Tn the instant case, the court msiructod the jury that they could only award punitive damages for harm to
Phrainills, See Court’s Jary Chavge at 19,
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- Defendants state that if the Plaintfls and leases in this case *were highly homogenous, the
award of punitive damagés in this case might be less problematic.” This argument is spedious.
On the key issues surrounding frandulent conccalment, the Plaintiffs arc all similarly simated - -
cach got & monthly accounting statement with [alse and fraudulent information in it regarding
volume produced, rate and deductions from royalty, whether the royalty owner was a large
landowner or a hold of small interest in modest property, whether some royaly owners had
lawyers when they enmered into their lease or did not, and whether some royally may have
negotiated leasc terms with CNR while others did not.  Defendants’ argument that the Class is
not “homogeneous” 'is specious, because the argument is based on factors that have absolutely
nothing to do with the fraudulent plan and scheme of the Dcfcntianm, how it was carried oul and
how it affected each Plaintiff royalty owner. The fact is that CNR treated all royalty owners the
sarﬁc and all royalty owners got false and fraudulent monthly royalty accounting srarements on

precisely the same format

2. The Review Of Damages Based On Garnes, et al,

The West Virginia Supreme Court has outlined the issues that this Court, is to consider
when analyzing the amount of a punitive award postverdict. Alkire v. First National Bank of
FParsons, 197 W.Va. 122, Syl. 6, 475 S.E.2d 122 (1996); Garnes v, Fleming Landfil, Inc,, 136
W.Va, 656, Syl. 3 and 4, 413 $.K.2d 897 (1991); 7XO Production Corp. v. Alliance Resources
Corp., 187 W.Va, 457, Syl. 15, 419 S.£.94 870 (1999); and Boyd v. Goffoli 216 W.Va. 559,
608 8.E.2d 169 (2004),

West Virginia has long held that punitive or cxemplary damages arc appropriate in

cirearnstances where gross fraud, malice, oppression, or wanton, willful or reckless indifference
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to civil obligations aflfects the rights of others appear. Mayer v, Frobe, 40 W.Va. 246, 22 S.E. 58
(1895,

{1} Review Factors for the Punitive Damage Axvard..

Garnes, supra, requires that in instructing the jury the trial court is to carcﬁlﬂy explain o
the jury the factors which the Jury 18 1o consider in considering whether punitive damages are to
be awarded. The Court finds that its instruction satisfied this requirernent. Sce Court’s Jury
Charge at pp. 21-22 of Trial Transcript.

The Court also cautioned the jury as follows:

The law presumes that a plaintiff has been made whole by any award of
compensatory damages. Thercfore, punitive damages should only be awarded if

the defendant’s culpability after having paid compensatory damages is so

reprehensible as to warrant the imposition of further sanctions to achieve the twin

goals of punitive damages: deterrence and punishment.
1d., Court’s Jury Charge at pp. 17-18.

The Court’s review of the factors oudined in Garnes, supra, Syllabus Foint 3, 15 as
follows: .

1. Do the punitive damages bear a reasonable mlazi@.sb;b to the harm fkely (o
occur from Defendants’ conduct as well as the harm that actually ocourred?

Punitive damages should bear a reasonable relationship to the potential of Iarm caused
by the Defendants’ actions, and that generally mcans that punitive damages must bear a
reasonable relationship to actual damages because compensatory damages provide a reasonable
mcasure of likely harm. Garnes, supra, 186 W, Va, at 667, 418 8.F.2d at 908,

Initially, the court must determine the “barm thar actually occurred” which must mean

what were the actual compensatory damages awarded o Plaintiffa/lessors that relate to the
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conduct of the Defendants that that the law holds to be sufficiently egregious (o allow the
imposition of punitive damages? Defendants argue that fraud and fraudulent concealment - - the
predicate claims [or reliefl for punitive damages - - have nothing to do with most of the
compenents of the punitive dan;zage award. The court agrees in part, but mostly disagrees with
this contention. The court agrees that compensalory damages awarded for underpayment of
royalty relating to the unconverted flat rate leases must be excluded from this consideration.”™
Defendants” conduct in paying fixed annuwal sums as royalty under these leases was not
“fraudulently concealed” and was based on an aml&sis of W. Va. Code 22-6-8, which condemms
flat-ratc gas lcases as oppressive, unfaiy and exploitative, but does not explicitly, legislatively
prohibit  the continuation of annual, fixed sumns {or flat ratcs) as royalty on those leases.”
However, the key component in this court's conclusion that componsatory damages for
underpayment of flat-rate well leases should be excluded in this punitive damage review is that
Defendants concealed nothing in this regard from Plamitifls/lessors - - every royalty owner under a
flat-rate lcasc knew precisely what was occurring regarding their rovalty and how it w-.a;s computed.
In (his court’s vicw, however, this is the only component of compensatory damages thal should
be excluded in the punitive damagz; review and the only item of compensatory damages thar will

not be considered in determining actnal damages which is a measure of the “Aarm that actually

*The court refused Plainuifls’ Proposed Jury Instruction that would have permited te Jury to award punitive
damages for the Defendants’ conduct in the underpayment of royally on the Jat-rate leases,

* The exception is the sitiation where activify on a lease requires a permit from: the State of West Virgiia, it which
event the Jease copverts as a matter of law to a 1/8* royalty based on the volume of gas produgced.
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ceeurred. ™

Accordingly, the court determines the compensatory damage component relevant to this
punitive damage review to be $94 million dollars {rounding to nearest million), and that this is a
“reasonable measure of the likely harm” occasioned to the Plaintiffs/lessors. The ratio then of
punitive damages ($270 million) to compensatory damages is approximately 3 to 1.

Defendants cite State Farm Mutual Antomobile Insurance Co. v. Campbel] 538 U.S.
408, 123 $.Ct. 1518 (2008), which held that “Iwihen compensatory damages are substangial, then
a lesser ratio, perhaps only equal to compensatory damages, can reach the ontermost imit of due
process guarantee.” There, one plamiff was awarded $1 million in compensatory damages m a
case aganst plaintiff’s own insurance company alleging bad faith fulure 1o setle, fraud, and
intentional infliction of emotional distress, The Jury awarded $145 million in punitive damages.

To be distnguished from Campbell, in this case there are over 10,440 Plaintiffs before this court,

* The court rejects the Delondants’ argoment that compensatory damzges for underpayment of royally during the
period of, and in relation 1o the Mahonia contracts jssues, should also be excluded from this analysis because the
cvidenee csiablished nothing cxceeding mere negligence, and because the Defendanss did not “profit” from the
. Mahonia tansactions. The Jury found on substantial evidence (hat Defendarts coremitted frand it Ulis regavd- - and,
the Defendants did profi: CEG got the $400 million upfront, were able to complete the merger, aud the top CEG
execurives received $1.50 million in “golden parachute” executive compensation, inelsding Michact O'Donucll fow
NiSource, Ine. CFO), who received in excoss of 36 million dollars in the 2000 merger of CEG and NiSource.

Similarly, the court rejects Defendants’ assertion that compensatory darmages totally $6,544,318 for “shrinkage/line
loss” and “the 1/8th rovaity wells “mis-measurement” claims should he deducted, because, according to Defendants,
these claims had nothing to do with Fraudulent conceahment and, in addition, Defendmnts did not profit Grerefrom,
“Line loss” meaus gas lost from the point of production to the point of sale. The cowt recalls that credible evidence
way presenicd to the Jury that CNR’s maintenance of its gathecing lines was Jess than adequate. One witiess tesdfied
that in his area of Roane County where CNR operates, the odor of tas §s always i tho air, and that where a gathering
line from his well forded a stream, gas continually bubbled up to the surface of the stream, a “Bne loss™ problem
never fixed by Dolendants, (Igal T, at pp. 768.764) Be that as it may, the dednclions for line loss was fraudulenty
concealed from the royalty owness, because i was not deducted prior o 1983, when Defendanty began taking s
deduction; no notice was provided to the royalty owners thar deductions were beginning; and, the monthly rovalty
accounting statcxment concealed the fact of deductions from royalty by reporting that no deductions were bolng taken
from royalty. PFurther, 1o the extent thar actual Ene loss is the rosukt of Defendants’ negligetics, Defendants did profi
from fraudulently concealing the fact of s deduction fron royalty. The “ths 1/8th royalty wells micmeasmrament”
relates to UNR mcasuring production from unmetered wells and then, based on the Jury finding, arbitrarily deduciing
a major portion thereof and subsequently reporting i (e royalty staicment, as vohume produeced, this false measure
of actual production, In eflcct, an unrcported volmme “deduction” from royadty. The evidence in support of fhis
claim came Grom CNR's database.
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therefore the average (mean) compensatory damage award is $10,000.00 and the average (mean) |
punitive darnage award to Plaintiffs is approximately $25,000.

Thus, the firsthlush rcaction that (his award of $270 million is excessive must be
tempered by the fact that thousands and thousands of W, Va, myalli.y owners in Plaintff Class is a
Plamntiff, is before the Court and will have a claim to a portion of the punitive damage award.*

In Campbell, supra, the United States Supreme Court also states, “lwle decline again w0
impose a brightdine ratic which a punitive damuges award cannot cxceed.” Id, ai 425,
Defendants argue that Defendants’ conduet cansed no injury 1o “person or property.” Sce
Defendants” Brief at 51. Defend:;nts claim that “the only harm alleged was the underpayment of
royaliies,” Id. The Court agrees with Dcfendants and finds that withholding money [rom
Plainiiffs is not as grievous and harmful as conduct justifying punitive damages for injuries ro
persons. However, sceretly taking money from a person is a serious ollense and can cause a
person or corporation serious linancial problems. A person who is depending on payment of
royalty over a long period of time can be significantly harmed. Plainnff, Orton A. Joncs, restified
that his mother depended on the royalty checks. Pliniff, Larry Parker, wld of his mother's
need and reliance on the royalty checks to supplerment sodal scourity. Businesses in tius case
were required to pay taxes on their lands, and businesscs relied on royally payments to pay for
upkeep and taxcs., Royalty was ﬂxek payment for depletion of their own assets - - natural gas that
was owncd by the Phintifls/essors, There is also a “lost opportunity” cost that amounts to
economic harm to the Plaintiffs but is not ncecssarily “nyade whole” by simple receipt of pre-

Judgnent interest. The Court finds thar to minimize the fraudulent conduct as merc

* Exeept for, pevhaps, the flat-rate royalty owners under leases not gonverted by operation of law prior to the
commencerncnt of s suit,
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misunderstandings, lﬁnest mistakes, and mere economic harm of not paying royalty docs not
adequately deseribe the harm that Defondants caused the thousands of persons, firms and
corporations defranded and entitled to punitive damages.

The Couzt also finds thar Defendants had the use of the money in their businesses 1o
promote themsclves and their businesses while Plaintff unknowingly were deprived of the use
for over 10 years,

In 7XO Production Corp. v. Alliance Resources Corp., 509 1.8, 443, 113 $.CL 2711
{1993), the court affrmed the W, Va. Supreme Court of Appeals, in TXO Production Corp. v.
Alliance Resowrces Corp,, 187 W \Va, 457, Syl. 15, 419 S.X.2d 870 (1992 The judginent
appealed [rom arosc from a claim of slander of title by a developer in the oil and gas leasing
context, where the Jury awarded compensatory damages in the sum of $19,000 and punitive
damages in the sum of $10 million. The United States Supreme Court held that in light of the
millions of dollars potentially at stake by reason of the nﬁ;canduct, the developer's bad faith, the
fact that its scheme was part of larger pattern of frand, trickery, and deccit, and the wealth of the
Defendant, award could not be said to be beyond the power of state of West Virginia (o allow
under principles of Duc Process of the Law. The court menticned that a ratio of 10:1 was
acceptable. Jd., a1 509 1.8, 472 (Scalia, | and Thomas, J, coneurring). In Pacific Mur. Life Fus.
Co. v. Haslip, 499 U.8. 1, 111 $.Ct, 1082 (1991), in a health insurance fraud case, the mnsured,

Haskip, was awarded a verdict by the Jury of over $1 miﬂisn, which sum included a punitive

* In Syllabes Poitst 15 of X0, the Court held:

- The outer limit of the ratio of punitive damages 1o compensatory damages in cases in which the
defendant has acted with extreme negligonce or wanton disregrrd but with no actual intention
to cruse harm and in which compensatory damages are neither negligible nor very Iuge is
roughly & t 1.*  Howover, when the defendant has acted with acoal evil intention, much
higher ratios ave not por se unconstitutionsl,
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damages award thal was more than four times the amount of compensatory damages Haslip

claimed. Ar499 U.S. 23-24, the court starcd:

We are aware (hal the punitive damages award in this case is more than 4
times the amount of compensatory damages, is more than 200 times the out-of-
pockel expenses of respondent Haslip, . ., and, of course, is much in cxeess of
the fine that could be imposed for insurance fraud under Ala Code §§ 13A-5-11
and 18A-5-120) (1982), and Ala.Code §§ 27-1-12, 27-12-17, and $7-12-23 {1986).
Imprisonment, however, could also be required of an individual in the criminal
context, While the monctary comparisons are wide and, indeed, may he close to
the Iine, the award here did not lack objective criteria. We conclude, after carcful
consideration, that in this case it does not cross the line into the arca of
constitutional impropriety.

As stated, the Court believes thar the ratio here is 3:1, and that the punitive damages
award does bear a reasonable relationship 1o (he harm that was inflicted on the Plaintiffs/lessors

by the misconduct of the Defendants.

2. Garnes’ second factor includes reprehensibility, how long Defendants continued in
their actions, whether Defendants were aware of the ham, “_rhcthcr and how oftert Defendants
engaged in similar misconduct, and whether Defendants made reasonable efforts to make
amends by offcring a fair am:i prompt setflement for the actual harm caused once their liability
became clear to them,

Reprchensibility of Defendants” conduct is one of the most important factors in
determining the reasonableness of a punitive damages award under the duc process analysis,
BMW of North America, Inc. v. Gore, 517 U.8. 559, 116 S. Ct, 1589 (1996). The damages
imposcd should reflect the enormity of Defendants’ offense, but not be out of pr‘aporiion with it,

The qticsﬁorz for the Court is whether it was reprehensible for Defendants to defraud over
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10,000 Plainiffs of the moneys to which they were entitled for several years, and, il so, to what
degree. In this regard, the following factors are considered:

The Court, having reviewed the entire record of this case, finds the following:

(3} How long did Defendants continue in their actions?

The Court finds that the Defendants’” conduct with respect to the deductions began in
1993, and continued after the liigation was filed in late 2008 and has in fact continued throngh he
course of the Jury tral in January, 2007, Therefore, Defendants’ conduet continued for 10 years
before the fraud was discovered and for three years during litigation, for a total of 13 years,

With respect to underpaying Plaintiffs the royalty due based on the ariificial prices set by
the Mahonia contracts, the conduct began in 1999, and contitued through February 2006, a
period of six years. But Defendants, from 1990 through trial, admittedly were sclling Plaintffy’
gas to sistor (affiliated) companies who, in mrn, in many instances, sold to other sister companies.
"The Jury found that the Plamtiffs’ evidence established significant underpayment of royalty based
on the Mahonia matrers and the sales 1o alliliates. The Jong term nature of this conduct,
combined with the vast number of persons, firms and corporations defranded, indicates
signmificart reprehensibility of the conduct.

(b) Were Defendants awarc their actions were causing harm fo Pluntlfsd

"The Court [inds that Defendants’ highest officers, their presidents, chicf financial oflicers,
departnene heads and boards of directors, were all involved in making the dedisions o withhiold
moncys -hcionging {o Plaintiffs and, thercfore, the corporations knew that they were wilbholding
moncys from Plaintiffs and they planned the scheme to conceal it from Plaingils,

As detailed above, the Court finds that Defendants’ officers and department heads

initiated and directed the Mahonia transactions and, critically, the decision (o pay rovalty owners
on the artificial $2.82 Mahonia price, when they knew at the tme of the Mahonia contracts that
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natural gas prices were or would be likely 1o risc and that Plaintitfs were entitled rovally based on

the markel value of the gas or “highest price yeasonably available ™ In this case, both Plaintiffs

and Defendants admited to the fact that the Plaintiffs werc entitled to royally computed at. the

highest pricc for the gas that was reasonably available, and the only e;Jidencc was that the
Appalachian Index price was always available and was the market price. Therefore, the Court
finds that Defendants knew they werc not paying Plaintiffs what they were due from the very
beginning of the 6 year, Mahonia transactions period. Defehdanrs obviously knew from the
outset that Plaintiffs/cssors were being harmed by their frand.

{c) Whether Defondants attempted to conceal or cover up their actions and harm
they caused Plamnfis?

The Court finds that Defendants changed its practices from paying Plainiffs one-
eighth of the value of the gas (o paying Iess than one-cighth of the price without cver advising
Plainaiffs. 7This decision was unilateral and was made by Defendants’ officers and department
heads. Defendants’ decision was to make all the adjustments 1o the figares in their own database
where it was encoded and not available to public scrutiny or access by Plaintifls/lessors, The
actoal correct numbers are included i the database, and Defendants paid the state taxes based
on the correct numbers, However, the Defendants, in 1993, embarked on a scheme to reduce
Plaintifis’ royalty by adjusting the “volume” of Plaintiff’ gas and the “price” of Plaintiffs’ gas.
Defendants then published in its accounting statement to each owner, materially false information
which always provided forless volume than was measured or calculated at the welthead, and
always stated a price that was less than what Defendants received for the gas or for which it was

valued. These numbers were arrived at by Defendants by taking out deductions for money and

¥ M. Michael O’'Donnell, the Chief Financial Officer of Cohmbia Energy Group and later for NiSource,
Inc., positively testified that the operator had the duty of paying Flaintiffs royalty based on the best
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volume and then averaging the prices to back into the false numbers on Plainniffs’ accounting
statements.  Therefore, all of the information relating 1o the caleulation of ‘royalty, which
Defendants placed on the Piainﬁffs’ accounting staternents, was false. Defendants also placed on
cach accounting statement an affirmative statement that there were “0.00™ deductions being taken
from cach royalty owner on each of the accounting statements sent to Plaintiffs. This course of
conduct spanned over 10 yvears and continued through the trial,

The Couri finds that all of evidence showed that Defendants knowingly cngaged in this
conduct and knew they were not paying Plaintffs al! royalty to which Plamiiffs were due.

The Court also finds that the Defendants did not disclose that they were selling Plainufly’
gas o their own sister companies who were re-selling it for a profit. Nor did they disclose that the
Defendants had accepted $400 million in advance for delivery of 146 billion cubic feer of
Plaintffs’ gas for six years into the future. Plaintiffs’ evidence was that these sales did not meer
the requirements of a prudent operator and, therefore, Defendants violated that requirement.
The Court finds that based upon the evidence Defendants did conceal the fact that they were
paying Plaintiffs on sales, which were not arms-length and not pursuant to Defendants’ duty o
compute royalty based on market price or the highest price reasonably available,

The Court finds that in this regard Defendants possessed all the knowledge concerning
sales of gas, the volume of gas measurcd ar Plainuffs’ wellhead, r:h_e date of sale, and the
circumstances surrounding the sale of the gas 1o purchases, and the Plaintffs had none of this
information and no practical wa-y to obtain it.

The Court also finds that Plaintiffs had a right to rely on Defendants to perform their

dutics rclated to the sale of Plaintifls’ gas and accuratcly account to them. Plaintiffs had a right (o

price reasonably obtainable for the gas produced. (Trial Tr,, p. 492, Jan. 11, 2007},
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belicve, as the evidence indicated, that Defondants were honestly and fairly performing their
duties and accurately and fully reporting to Plaintifls the sales, volume and deductions, if any.

The Court, therefore, finds that Defendants, through fraud, intentionally and knowingly
concealed from  Plaintiffs material imformaton.  The cfforts at concealment through
misrepresentation and nondisclosure indicate that this conduct was significantly reprehensible,

) Whether and how ofien Defendants engaged in the conduct in the past?

Defendants’ conduct involved here was uniform as to all Plainaffs for the entire period.
Monthly, Defendants forwarded approximately 10,000 accounting statements to Plainiifls with
false information from 1993 through trial.

(] Whether Defendants offered to make amends for the harm caused?

The Court finds that Defendants never offered to make amends before litigation was filed
and thar, even on the eve of tial at the premal conference, only davs before the irial began,
Defendants offered as a gross setlement of $30 million, only 20 perceni of the total
compensatory damages awarded in this casc. The only offers to compensare Plaintiffs were madc
three years after litigation was instituted, after (he discovery in the case revealed the Defendants’
frandulent conduct. |

The Court has reviewed the Defendants’ conduct with respect to whether the Defendants
made reasonable efforts w make amends by offering a fair and prompt settlement for the acmal
harm caused once Defendants’ Eability became clear to them. This case was filed in February
2008. After substantial lingation, including litigation in the Supreme Court of Appeals, the
Plaintiffs made a demand of $500 million on November 28, 2005. Defendants responded with
an offer of $4.542 million on February 9, 2006. On May 1, 2006, Defendants increased their
offer to $6 million. Plamefls demanded $485 million. At the second mediation, Defendants

offered $10 million, and Plaintiffs offered to setle for $470 million. At the third mediation,
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Defendants offered $17.5 million, and Plaintiffs offered to sctle for $393 million. At the pretrial
conferenice, Defendants offered $30 million, and Plamiills offered to settle for $273 million, No
other offers were made after that date by either party.

The Delendants’ position throughout the negotiations was (1) that Defendants were not
going (o pay interest on any money due, (2 that Defendants were not going to pay for punitive
damages because it was no'tla punitive damage case, and (3} that Plunuffs did not rely on the
statements which Defendants sent to them and Plainiiffs were not damaged i1 any way.

The Court, therefore, finds that Defendants were not forthcoming at all 1o make amends.
This court finds that the Defendants were recalcitrant in continuing to deny that Plaintiffs were

entiled to compensation, Defendants even opposed paying Plaintiffs interest on the moneys

owed since 1993 for deductions from royalty of gathering, processing and marketing expenses,
which since the decision in Estte of Tawney v. C&’;&E LLC, supra, in 2006, amounted to
liquidated contract damages. Defendants’ positions relating to seilement have- not been
concilialory or aimed at making amends, The Court alse finds that punitive damages, as awarded
by the Jury in this case, scrves the salutary purpose of encouraging fair and prompt sctdements
when liability becomes rcasonably clear.
(1} Reprehensibility hased on violation of Criminal Statutes

In cvaluating the reprehensibility of Defendants’ conduct, the Court finds that a review of
criminal sfatutes provides significant evidence of whether the ;)fﬁdicaie conduct is generally
viewed by sodiety as reprehensible and to what degree it is deemed reprehensible, The following

arc statutes bearing on conduct akin to Defendants’ conduet:
18 V1.S.C. § 184}, Frauds and swindles.

Whoever, having devised or intending to devise any scheme or artifice to
defraud, or for obmining money or property by means of false or fraudulent
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pretenses, representations, . . . land] for the purpose of cXecuting such scheme or

artifice or attempting so to do, places in any post officc or anthorized depository

for mail matter, any matter or thing whatsocver to be sent or delivered by the

Postal Service, or deposits . . . or knowingly causes to be delivered by mail or such

carrier according o the direction thereon, or at the place at which it is directed to

be delivered by the person (o whom it is addressed, any such mafter or thing, shall

e Eggxi!i:y' of mail frand].

The Court notes that mail fraud violarions constitute predicate acls under the criminal
RICO Stamite. The RICO stamutc makes it ilegal for an cnterprisc to engage in a series of
predicatc acts, i.c. mail frand. Under the civil RICO Stawte, the Plaintiffs would, be enated to
reble damages, in additon to restimiion. As such, the punitive damages in this casc are
approsimately equal to the treble damages that would be authorized under the RICO Smanute.

@& Ambiguives Contained the Royalty Clauscs ia the Leases Do Not Mitigatc the
Reprehensibility of Defendants’ conduct,

Defendants claim that their conduct canmol be deemed reprehensible, becanse the Jeases
were ambiguons and their decision could only be decmed to be a mistaken belief - not frand.
Defendants point to the Wellman decision as supporting their position, Defendants daim that
Wellman v. Energy Resources, Inc., 210 W. Va. 200, 557 §.E.2d 254 (2001}, indicated thar “at
the mouth of the wellhead® might be sufficient to call for allocation of post production expenscs.
See Defendants” Brief ax 58, fn, 117. The Court , however, linds that:

(1) Wellman langnage was merc dicta.

(2) Wellman was not decided unil 2001, and Defendants” misconduct began in 1993,

{8) Wellman actually held that if anyonc did ke deductions they still bad to speafically
state what the deductons were for, account for them as in an “accounting,” and they must be

reasonable, Defendants did nonc of those things, the deducions were concealed, and the

expenses werc not “reasonable.”
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(4) There was no evidence presented that the Defendants came to the conclysion in 1993

that the leases were ambiguons; however, there is evidence Defendants arrived at Lhe decision in

1993 1o begin taking the deductions affer discussions with their legal department. While the jury
did not consider the Defendants’ discourse with their aorneys because Defendants asserted the
aﬁnmcy—clicnt privilege and never waived it, Defendants should not be heard 1o say, “we lay
people hought the lease language was ambiguous, but we are not telling you what our agorneys
told us.”

The Court finds that the assertions by Defendants that the decision to begin withholding
Plaintiffs’ royalty in 1993 as a result of the ambiguity in leasc language is incredible for the
following reasons:

{5}  Despite Defendants’ assertions otherwise, the royalty provisions are abviously
ambiguous on the question of whether post-production expenses can be deducted from the
royalty interest.  For many years before these Ieases were ar issuc, the law is that ambiguitics in
lcases arc w be construed against the lessee, the person who prepared the lease - - here, the
Defendants,

{6) The Defendants are asking the Court to believe that Defendants, in 1998, did not
know that lease ambiguities would be resolved in favor of the interpretation that benefits the
PIainﬁﬁsﬂcsmré.

N I)cfcn&ants offered other versions of the reason it began charging Plaintiffs, including
FERC rules, which Defendants ultimately admitted had nothing to do with Plintiffs’ Icascs.
Defendants also claimed that it was a “fair” thing to do.

®) Dcfendants had a land department and 2 legal department. They regularly dealt with

leases and contracts. It is, therefore, incredible 1o believe that Defendants did not seck and

receive legal advice on the issue.
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| {9) Finally, 'more revealing than anything is the decision w frandulently and intentionally
conccal from the royalty owners the decision 1o begin taking deductions from rovalty. If the
Defendants believed they bad the right, Defendants would have placed the amount of deductions
on the monthly accounting staternents and plainly informed the royalty owners of the deductions
and the reasons therefor.
&) The Fact that No “Check Sarb” Statute Has Been Enacted in West Virginia
Does Not Mingato the Reprehensibility of Defendants’ Conduct,

A “check smb” statute is one enacted by a legislarive body which requires that producers
of mineral intercsts, as the remitter of royalty, provide a written disclosure o the royalty owner of
the essential information relating to calculation of royalty, (See Trial Tr,, at pp. 1182-1183),

Wesl Virginia docs not have a “check smb” statute. The Defendants argue, therefore,
that a reason they did not disclose thar they were laking deductions from royalty was becanse
there was no “check stub” siatute in this state and, hence, no duty of disdosure. The Court has
addressed this “no duty to speak” argument throughout this ougder in other contexts, i.c., the

~ fraudulent concealment claims. The court finds that the Defendants’ duty o disclosc in this case
was based in part on the fact that Defendants “undertook o speak” and meentonally, designedly
and fraudulently provided materially false and misleading informartion in the royalty statements.
In other words, Defendants are claiming that only if there was a statute are they required to
oruthlully disclose the royalty to Piaintiffs. This is not the law and has no tendency to mitigate the
reprehensibility of Defendants’ conduct.
(i The Fact that Some of Plamtiffy/Jessors may be “sophisticated® Lessors is Irrelevant to
the Issue of Reprehensibility.,
Defendants argue that sophisticated parties should not have been misled by Defendants’

false accounting statements. The Court finds thar there was no evidence presented by
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Defendants to demonstrate circumstances where a “sophisticated” or smarter person could
discover the fraud any quicker than an unsophusticated one, The fact that Defendants were

successful in concealing their conduct for over 10 years is evidenee that this argument has no

Facrit,

3. Did Defendants profit from the frand?

The third Garzes factor requires an analysis of whether Defendants profited from their
wrongful conduct and, if so, the award of punitive damages should remove this profit and be in
exccss of the profit, so thar the award discourages fulure bad acts by the Defendant (and, also,

others contemplating similar conduct),

Defendants claim they did not profit or bencfit from the frand. The Court finds,
however, that Defendanis did profit.

(a) NiSource/CEG benefited becansc they needed the $400 million 1o effect the

- $8 billion merger. New NiSource gained all of CEG for the assumption of $2 billion in debt and
by borrowing $6 billion more. NiSource ended up with (1) Columbia Gas ‘Fransmission Corp.,
{2) $400 million in cash, and, (3) from the salc of CNR 10 ‘I'viana, another $300 million in cash,
as well as (4) all of CNR's other subsidiaries, including numerous gas an;d electric distribution
COMPANIcs,

b) CNR used the 394 million (compensatory darnages) to advance its goals
from 1993 (when it had linde value), to 2003 when it sold for $300 million, to 2005 when it sold
for $2.2 billion.

{c) NiSource and CEG used the proceeds from the Mahonia contracts to help pay
lor and facilitatc the merger in 2000, including paying the $150 million dollars in “golden

parachute” executive compensation plans to top CEG exccutives,
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{d) While Defendants claim they received no benefit from the deductions becanse
they pass (e on (o other people, the fact is that Defendants have money to use for other things,
like growing their company, drilling wells and mergers,

{e} Defendants profited from nor being accountable for line loss in several ways,
one of which was that “linc loss” was not necessarily linc loss, The evidence was that it could
have been anything, induding Dafendants’ own gas from its own wells or gas sold and not
accounied for. Defendants also profited by not having to spend money to fix or repair lines, If
Delendants can charge Plaintiffs and other producers for the loss, it may be morc profitable

simply 1o let the line leak than to fix it.

4. Financial Position. of the Defendants,

Garpes, supra, teaches that the financial position of the Defendants is relevant to the issuc
of punitive damages. The Court finds that ?Iaimiﬂ's put into evidencee - - only after conclusion of
all the evidence - - the net worth of NiSource,fnc/CEG, the parent of CNR. While the
Defendants objected to punitive damages, the parties su'pl;labcd o the Defendants’ nel worth,
being $5 billion dollars. The Court finds that Defendants’ financial position was relevant and
properly suhmins& 1o the jury, and that care was taken to make sure the Jury was advised that
punitive damages were not to be awarded merely because Defendants arc large corporations with
substaniial net worth. {Scc Defendants’ Proposed Jury Instruction No, 29 {Revised), given by the
Court] The Court finds thai the punitive damage award, being $270 million, which m
approximately 5% of the net worth of the Defendants, is not excessive or so unreasonable (o
amount Io an unconscionable, destructive burden to the Defendants or otherwise a demial of due
process, but is in an amount suflicient under the circumstances of this case and the position of

Delendants, to serve the primary purposes of punitive damages - - delerrence and punishment,
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5. Cost of lmgahon, criminal sanctions, and other civil actions as Possible Mitigating
Factors.

In Garnes vs. Fleming Landfill, supra, at 186 W.Va. 668, 413 S.E.2d 909, the Supreme
Court of Appeals stated:

“Iwlhen the trial court reviews an award of punitive damages, the court should consider
the [actors explained to the jury as well as the following other factors taken from Haglp and

Green Qi
(1) The costs of litigation. (We want 1o cncourage plaintills o bring wrongdoers o
trial};

(2} Any criminal sanctions imposed on the defendant for his conduct. (Any
sanctions should mingate the punitive damages award.);

(3} Any other civil actions againsl the same dcfendant, based on the same conduct.
(Any other awards should mitigate the punitive damages award.}; and

(4) The appropriateness of punitive damages to encourage fair and reasonable

setleynents when a clear wrong has been commitied. A factor that may jusnfy
punilive damages is the cost of litigation (o the plangff.”

(@) Cost of Litigation.

The Court finds that [rom this record Defendants knew from the beginning of this
Iitigatx'on that Plaintfls would have to spend an cnormous amount of money to prepare and
present this complex case. The sum of Plaintffs’ out-ol-pocket litigation costs and expenses alone
exceed $1 million dollars. The four firms representing Plaintiff Class have spent six years
litigating this case. The record discloses that Defendants opposed all of Plaintiffs” claims at every
step of the way, in every way possible. The case was litigated in this court, it was tigated many

times prior to trial in the Supreme Court of Appeals on Petitions for a Writ of Prohibition, and it
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was fully tied over a period of three weeks, yel the Defendants never made 2 bana fide eflort 1o
equitably and reasonably resolve this case when liability became clear® |

‘This factor militates towards sustaining the Jury’s judgment as 1o punitive damages,

(b) Other Civil Actions. The Court finds thal NiSource and CNR® have no other similar
civil actions against them, but Chesapeake Energy does. Chesapeake hﬁs wo cases pending in
Qklahoma for similar conduct, one of which was settled but the other is pending.

This court, is not apprised of any other verdict against CNR or NiSource, Inc/CEG for
punitive damages. Therefore, under Games, sypra, this factor militates towards sustaining the
Jury's judgment as to punitive damages.

(©) Crimninal Actions. There is no evidence that any of the Defendants have been charged
with any crime arising {rom the operative facts presented by this lawsuit. Therefore, under

Garnces, supra, this factor militates towards sustaining the Jury's judgment as to punitive damages.

6. The Court’s Review Of The United States Supreme Court Opinions And Thrial
Court Procedures For The Punitive Award.

While there have been several Unitcd Statcs Supreme Court opinions since 7X0, supra,
including the recent opinion of Philip Morris USA v. Williams, 127 $.CL. 1057 (2007), TXOis

instructive with respect to some of the issues in (his case. As stated, Williams actually supports

* This canrt convened a special pre-trial conference in Decernber, 2008, just a low weeks belore wial. "This court
directed thiat persons with authority 1 setde be present. Tho court by that tme - - having ruled on several motions
for surmary judgment, being apprised of the 2006 ruling by the Supreme Court of Appeals in Estate of Tawucy v.
CNE and being fully aware of the circumstances relating to the muonthly royalty socoumiting statcments that had beon
sexit by CNR o the Plainaffs and the information in ONR's database, and the arpamenis of fraud being made by
Plainills’ counsel, was well aware and convinced that the case needed o be setiled by e Defendaus, Yer, as
revealed post-trial, Defandants' settlement offer was for a sum thar indicaied ntransigenee,

* CNR has been sued in federal court in Kcntucky for underpayment of royalty. This case was only recently filed and

is in discovery. Whether fraud, fraudulent concealment or other punitive dapages predicate claims are being
pursued is not clear (o U cour,
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the mal cowrt’s instructions o the jury. The Willizms Court held that the jury should be
mstructed that they could only award punitive damages for harm o Plainnffs and not for harnm to
nonparties or strangers to the litigation. This trial court instructed the Jury that they could only
award punitive damages for harm (o Plaintiffs. (See Court’s Jury Charge at 19). As will be further
discussed below, Williams supporis this verdict,

TXQ involved a slander of tile suit where defendant had undertaken, in bad faith, to
advance a claim of title to Plaintiffs’ oil and gas rights. The United States Supreme Court stated:

While petitioner [TXO] stresses the shocking disparity between the

pumnve award and the compensatory award, that shock dissipates when one

considers the potential loss to respondents, in terms of reduced or eliminated

royaltics payments, had petitioner succeeded in its #icit scheme, Thus, cven if

the actaal value of the “potential harm” to respondents is not between $5 million

and $8.3 million, but is closer to $4 million, or $2 miltion, or even $1 million, the

disparity between the punitive award and the potential harm docs not, in our view,
“Jar one’s constitutional sensibilides.” Haslip, 499 U.S., at 18, 111 S.Ct, at 1048.

TXO, 509 US. at 462. In TXO, the United Stats Supreme Court examined defendant’s
conduct and “potential harm.” The United States Supreme Courl found that, event i the
potential harm to plainsff was oaly $1 million, 2 $10 million punitive award was not
imappropriate. In other words, in a case where the defendant tried to harmn plaintiff, but only cost

plaintiff $19,000 in damages, a $10 million award, 10 times the “potential harm” of $1 million
would not shoek the consecience.

The United Statcs Supreme Court went on to hold that:

In sum, we do not consider the dramatic disparity between the actual damages

and the punitive award controlling in a case of this character. On this record, the

Jury may rcasonably have determined that petitioner set out on a malicious and

fraudulent course 10 win back, either in whole or in part, the lacrative stream of

royaltes that it had ceded to Alliance, The punitive damages award in this case is

certainly large, but in light of the amount of money potentially ar stake, the bad

faith of pctitioner, the fact that the scheme employed in this case was part of a

larger paticrn of fraud, trickery and deceit, and petiioner’s wealth, we are not

persuaded that the award was so “grossly excessive” as 1o be beyond the power of
the State w allow.
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Id. ar 469, .

Defendants filed a supplemental briel claiming that Williams supports ils position.
However, Williams decided only one new issne. The United States Supremc Cout stated, “[wle
did not previously hold explicitly that a jury may not punish for the harm caused by others. But
we do so hold now.” Willlzms, 127 .S.Ct. at 1065. That was the only new holding in the
Williams case, This Court instructed the jury on the case at bar that they could only punish for
harm to the Pluntiffs. Defendants argues in essence thal the jury can only assess punitive
damages for the named Plaintifls, and that the unnamed Plantiffs arc acmially strangers to the
litigation. “T'his court has already rejected this contention.”  There were 10,440 class members
beforce the Court and jury in this casc, each one of whom was identified to (and actually by) the

Defendants and could have been called by the Defendants. Defendants would not be better off

trving 10,440 cases and have equal himber of jurics décide independently the amount of punitive
damages to which cach plaindll is enritled,

TXO toaches that Defendants are beiter off having onc jury decide punitive damages for
10,000 Plaintiffs than 10,000 juries deciding punitive damages in 10,000 cases. Trying punitve
damages issues for the entire class actually protects Defendants from inordinate punitive damage
awards and assares a fair award o all persons harmed.

Here, the jury awarded essentially three times the compensatory damage award that can
serve as a predicate for punitive damages, which will be allocated propor&o@iy to each of the

Plaintills in the class.” The fairness of this approach and its advantages in Heu of individual trials

* See this Qrder, supr, Scetion I -k, pp. 71-72

* Although this will no doubt be the subjoct of a hearing to be held hercafter, this court has sexions roservatsons about
the basis on which the wnconveried, flasrate royalty owners {those wha received wizen this Jawsuil commenced, 2 “Flar
rate” for gas produced pursuant to 2 facrate royalty leasc) would be engitled (o share in the punitive damage award.
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punishing the Defendants over and over again is well recognized, See Tardey v. Owens Corning
Fiberglass Corp., C.A. No. 84-C-8321, Kan Co. Cir. CL (1989); Newburg on Class Actions, Vol.
5, § 17.33. “Thc usc of a multiplicr provides a method by which Defendants will not be
subjeeted to repeated individual trials,”

Therefore, the Court finds that, in retrospect, the award per plintff i reasonable
considering the conduct, In BMW v, Gore, 517 11.S. 559, 116 S.C. 1589 (1906), die jury
awarded $4,000 compensatory for paint damage 10 a car, and $4 million in punitive damages.
The Supreme Court had reduced the punitive award o 32 million because the award was
“arossly excessive.” But, the United States Supreine Court stated that such an award violated due
process “only when it can fairly be characterized as grossly excessive in relation to the State’s
legitimate interests in punishing unlawful conduct and deterring its repetiion.” 517 U.S. at 568,
While the United States Supreme Court in BMW found that BMW’s conduct was not
“particularly reprehensible,” 'Ehc Court reaffirmed that;

To be sure, infliction of cconomic injury, cspecially when done intentionally

through affirmative acts of misconduct (aiting TXO, 509 at 453, 1135 at 9717
2718 or when the target is financially vulnerable, can warrant a substantial

penalty.
517 US. at 576,
The Court finds that the case at bar is more like TXO’s anempt to gain royaliy by wickery

than BMW’s paint job case. The BMW court stated that, “in upholding the $10 million award in
TXO, we rclied on the difference between that figure and the harm to the victim that would have
ensucd if the tortuous plan had succeeded. Thar difference suggested that the rclavaﬁt ratio was
not more than 10 w 1.7 517 U8, ar 559.

In evaluating whether a defendant had notice that their misconduct may make them liable

for a certain multiplier, BMW affirmed that a Court may look at legislative judgments concerning
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appropriale sanctions for the conduct at fssue. 517 US. at 583, In the case at bar, numerous
statutes in West Virginia provide for {hree times the compensatory damages. Sec the following:

1. W. Va. Code § 37-7-1, Waste by tcnant in possession, “lilf any tenant of land or
any person who has aliepated land commit any waste thercon while he remains in
possession, unless by special permission of the owner so 1w do, he shall be liable
1o any party injurcd for damages” in conjunction with W, Va. Codc § 37-7-4,
Actions; damagcs, provides as follows:

Any person cntitled to damages, in any case arising under the preceding
sections of this article, may recover the same in an action on the case.

And if it shall be found by the jury that the waste was commiticd wanionly,
fudgment shall be for dwee fimes the amount of damages assessed

therefore.

b W. Va. Code § 61-3-48a, Cutting, damaging or carrying away without written
permission, timber, trees, growing plants or the products thereof; weble damages
provided:

Any person who enters upon the Jand or premises of another without
writlen permission from the owner of the land or premises in order (o cut,
darnage or carry away or causc to be cut, damaged or carried away, any
tmber, trees, logs, posts, fruit, nuis, growing plan or product of any
growing plant, shall be liable to the owner in the amount of (hree times the
value of the timber, trees, growing plants or products thereof, which shall
be in addition to and notwithstanding any other penalties by law provided.

3. W. Va, Codc § SA-3C-12. Resmaint of radc; civil and criminal violations defined.

(b} Any person violaling the provisions of this section is guilty of a felony
and, upon conviction thereof, shall be confined in a statc correctional
facility for not less than onc nor more than ten years, or fined in an
amount consistent with the Clagton Act 15 US.C, § 15 ct seq., which may
include treble damages, or both fined and confined.

4, W. Va, Code § 17A-6A-16. Actions at Iaw; damages,

(1) If a marmfacturer or distributor terminates, cancels, fails 1o renew or
discontinues a dealer agreement for other than good cause . . . the new
moior vehicle dealer adversely alfected by the actions may bring an action
for damages and cquitable reliel against the manufacturer or distributor.
If the new motor vehide dealer prevails, the dealer may recover, in

addition to actual damages tmigig nages up to three mes the amount of

the actual damages awarded. .
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5. W, Va, Codc § 37-15-6a. Termination of {enancy of more than wenty-five
tenants,

() If a landlord violates the provisions of this section, the tenant has a
cause of action to recover actual damages, the eosts required to relocats
the aggrieved 1enant and, m addition, 2 right to recover rreble damages or

the equivalent of the aggrieved tenant’s rent for onc year, whichever is
greater, and reasonable attorney fees,

6. W. Va. Code § 31-3-3. Injurics 1o properly of boom company.

If any person or persons shall willfully and maliciously injure or destroy , ,
- alter or deface any mark or marks on any logs or other timber intended

for such boorn, he shall pay treble damages, . . .
7. W. Va. Code § 59-3-7, Criminal and civil penaltics.

(¢} Any qualified newspaper which shall knowingly charge any raies in
excess of those specified . . | shall be liable io the person damaged thereby
{or treble damages.

8. W. Va. Code § 61-3-50. Unauthorized mransferal of recorded sounds; sale and
possession; penalties; civil action; definiton.

{b) Any owner of such recorded sounds, images or any audio-visual
combination and any person lawfully rransferring such sounds by
agreconent with such owner shall have a cause of acton for the
unauthorized tansferal of such sounds and shall be entitled to teble

damages resulting therefrom.
9. W. Va, Code § 47-18-9. Damages; treble damage suits,

Any person who shall be injured in his business or property by reason of a
violation of the provisions of this article may bring an action therefor and

shall recover threefold the damages sustained by him, together with

reasonable attorneys’ fees, filing fees and reasonable costs of the action.
Reasonable costs of the action may include, but shall not be limiled 1o the
expenses of discovery and document reproduction.
(Emphases added.)
Thercfore, the Court finds that the above statutes are notice that West Virginia holds

punitive awards of three times compensatory damages as a common praciice, and a party who
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defrauds persons by withholding their money for 10 years could reasonably cxpect substantial
punitive damages at a much greater ratio,

Defendants’ reliance on the United States Supreme Court’s holding in State Farm
Murval Autormmobide Insorance Co. v. Campbell 538 1S, 408, 123 S.Cr. 1513 (2003}, is
misplaced. The jury in Campbell awarded one plaintff $1 million in compensarory damages and
$134 million n punitive damages. The rano there was 134:1, with one plaintiff being awarded 31
million i1 compensatory damages. Again, there are thousands of Plainnfls here and there is,
therefore, no comparison to Plaintifls’ single digit ratio here. In Campbel], the Court pointed
out;

1A} long legislative history, dating back over 700 years and going forward to teday,

providing for sanctions of double, treble, or quadruple damage to deter and

punish. . . . While these ratios arc not binding, they arc instructive. They

demonstrate what should be obvious; Single-digit multipliers are more likely 1o

comport with due process, while still aclueving the State’s goals of deterrence and

retribution, rhan awards with ratios in range of 50010 1. ...
538 U.S. at 425.

The Supreme Court in Campbell found that much or even most of the conduct that State
Farrn was punished for was conduct occurring in other cases, which werc irrelevant or minimally
relevant to tie conduel lowards Plainofls. 538 U.S. ar 483-424. The Supreme Court stated, “[ijn
sum, courts raust ensure that the measure of punishment is both reasonable and proportionate o
the amount of harm to the plaintiff and (o the general damages recovered.” 588 U.S. al 426,
The damages in Campbell arcse out of State Farm’s first party bad faith faflure to settle a $50,000
liability limnit policy claim. Mr. Campbell was sued as a result of a death caused by an auw
accident. State Farm’s failure to settle led to Campbell’s serious emotional distress during the
litigation. The United States Supreme Court pointed out that Campbell was not physically

injured. His claim was 18 months of emiotional distress. “The harm arose from a transaction in
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the cconomic reabm, not from some physical assault or trauma; there were no physical injurics;
and State Farm paid the cxcess verdict before the complaint was filed, so the Campbells suffered
only minor economic injuries, . . ,” 538 .S, at 426,

In deterraining reprehensibility, the Uniled States Supreme Court, in Gore, supra, 517
U.S. at 576-577, instructed that Courts should consider the following:

1. Whether the harm was physical or economnic.

The Court finds that in this casc it was cconomic.

2. The tortuous conduct evineed an indiflference (o or reckless disregard of the health or
safety of others,

The Court finds here that health and safety were not issues in this casc.

3. The target had financial valnerability,

The Court here finds that Plaintffs did have {inancial vzﬂnera}sﬂily because they were kept
in the dark about the circumstances and did not independently have the wherewithal to obtain
mformation 1o challenge Defendants,

4. Conduct mvolved repeated actions.

The Court finds that Defendants repeated thesc violations thousands of times over 13
years.

5. The harm was caused by Defendants’ inlentional malice, trickery and deceit.

The Court finds that the harm was caused by deceit, all as set forth above.

ORDER

The Court, therefore, has fully reviewed all of the Defendants’ bases for either striking

entirely the punitive award or reducing it and all of the fa,ctoré required to be considered by the

W. Va, Supreme Court of Appeals and the United States Supreme Court, With respect to
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whether Plaintiffs” evidence supported an award for frand and punitive damages, the Court is
rindful of the manner in which the Court is to review the evidence. “In determining whether
there is sufficient evidence to support a jury verdict the court should: (1) consider the evidence
most favorable to the prevailing party; (2) assurne that all conflicts in the evidence were resolved
by the jury in favor of the prevailing party; (3) assume as proved all facts which the prevailing
party's evidence tends to prove; and (4) give to the prevailing party the benelit of all favorable
inferences which reasonably may be drawn from the facts proved.” Eg., Syl. Pt 5, Orr v
Crowder, 815 $.E.2d 598 (W.Va. 1088); Syl. Pt. 2, Bowyer v. Hi-Lad, Inc., 609 8.£.2d 895
(W.Va. 2004),

Based on consideration of all of the foregoing, it is ORDERED and ADJUDGED as
follows:

1. The Jury’s verdict for Plaintifls relating to the various claims of fraud and fraudulent
concealment 1s sustained as being fully supported by the law and the facts. The jury verdict,
therefore, for fraud will not be scr aside and Defendants’ objections thereto are herchy overruled.

2, The evidence, and other rclevant circumstances to be considered by the court, are
suffictent to susminl the verdict of Jury for punitive damages in the sum of §270 million dollars.
"The Court has reviewed this evidence in light of Garzes v. Fleming Landfill, Inc., 186 W.Va,
656, 418 S.F..2d 897 (1991}, as set forth above, and precedent of the United States Supreme
Court, and in the opinion of this court, the evidence and other circumstances of this case
establishcs that a downward adjustment in punitive damages is not warranted under the evidence
and the law and would amount to a denial of the Planiiffs/lessors’ right to the Due Process of the
Law (their right to trial by Jury).

3. The findings and conclusions made throughout this order are made an order of this

court and Incorporated herein by reference,
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4. "The Court also finds that the verdict as to fraud related o Mahonia is a verdict against
NiSource and CEG for their own misconduct as well and also based on alter cgo and/or jomt
venjure,

3. "The Court linds that as a result of CEG and NiSource's merger in Novcmber 2004,
the new NiSource, Inc. is one and the same as CEG for purposcs of this litigation as it relates o
any misconduct or Hability of CEG that predared the merger.

6. The Court finds and ORDERS that the verdicr, as “harmonized” with the plcadings,
evidence, instructions of the Court, stipulations of the i)cfcndangs. and the jury's findings, shall
be reduced ro a judgment for Plaintifls and agzinst. all Defendants for $134,335,134.00 million in
compensatory damages and $370,000,000,00 in punlitive damnages, together with additional
prejudgment interest at the legal rate eﬂ‘e:ciive.on the date of the verdict through date of entry of
Judgment, interest thereon subscquent o entry of judgment at the legal rate wniil paid, and the
costs of this action, This court dircets Plaintiffs’ counsel to prepare and submit such a judgment
order to 'rhc court for entry, pursuant to Tl Court Rude 24.01¢3. Once Judgment is eniered,
then post-trial motions shall be according to the W. Va. Rules of Civil Procedure.

7. The Court further finds thai this concludes one aspect of this litigation. The Court
reiains jurisdiction of the remaining matters either not wied or stayed, pending further Order of
the Court

The exceptions of the Defondants to all adverse rulings are noted and saved,

The Clerk shall forward attested copies of this order 1o counsel of record.

ENTER: June 27, 2007 -

Thomas C. Evans, IIl, Circnit Judge
Fifth Judicial Circuit
State of West Virginia
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